| 25
@ Years of
making

FSC | s

Forest Stewardship Council®

FSC Guidelines for the
Implementation of the Right to
Free, Prior, anc

Informed Consent (FPIC)

FSC-GUI-30-003 V2.0 - EN
DRAFT 2.0

/ } FORESTS
FOR ALL
FSC FOREVER

All Rights Reserved FSC® International 2019 FSC®F000100



Table of Contents

INTRODUCTION TO DRAFT 2.0 OF THE GUIDELINE..........cccciituiirmniiinnirneniieeiinnsirnessrnssreeensens
Development of Draft 2.0 of the GUIdeliNe .......cccceeeiiriieiiiri e e e s e ran e e enas
Treatment of Public Consultation Platform Responses to Draft 1.0 ......ccccccceeeiviieeeencieeeeennen, 7
Application of the GUIdeline.......cccciiveiiiiiiiiiiiiiii e re s s s resassssseneses
Structure of the GUIdEliNe .....cceeiiiiiiiiiiiiiiiiiiiiiiee e
PART I: FUNDAMENTALS OF FREE, PRIOR AND INFORMED CONSENT (FPIC)....ccceveuereeccerrreeennnes
What is Free, Prior and INformed CONSENT?.......ccveuirieireeirieiieernirieiseeireesrsessnssenssenssenssesssasssnnes
An International Human Right of Indigenous Peoples...........cccooevirnineneneneneeeen 9
FSC and Human and Indigenous Peoples’ Rights..........cccoceeieiiiieviiicceececeeeseeee 10
The Four Elements of FPIC: Free, Prior and Informed Consent .........c.ccocevevevieeeennene 11
Who has the right to FPIC in FSC Certification?.........ccceciiiiieiiiiiieceiiicecesrecencssesnnsesseenssessennnnens
Legal and Customary Rights Differences in Principles 3 and 4...........ccoceveveieennenne. 14
The FSC FPIC FrameWOrK .....cccveueeiiiiiiiiiinnmneniiiiiiiiiiimseiiiiessmmeiiimissssssssiimesssssssssssnn
FPIC is a RIGHT of INdigenous PEOPIES ........cceiveieiirieieseeeete ettt 16
FPIC is @ GUIdING PRINCIPLE ........cccoiiiiiirereieieeeeeese sttt enes 17
FPIC is an Engagement PROCESS..........cccocoiiiiieriereeese st e e ae e nae s 17
FSC Forest Stewardship Standards and FPIC.............ccireeuiiiieeniiirrieccerrcencereneneesenaneessensnesssennns
Good Faith and Good Faith Negotiations ...........ccceiiiiieeiiiiiiciiiirercr e e ene e e e enens
Withholding or Withdrawing a Consent DECISION .........cccevieierereeriereeiee e 19
Parallel Rights and Private Land OWNership ......cccccuiiiieeeiiiiiniiiiinnceneeecsrenenessenesssssenesssssenens

FSC-GUI-30-003 V2.0 EN
FSC GUIDELINES FOR THE IMPLEMENTATION OF THE RIGHT TO FREE, PRIOR
AND INFORMED CONSENT (FPIC), JUNE 2020
—-20f 72 -

...... 9

..13



PrIVALE LANAS ....eveieiieeeieeeeeeeee ettt ettt ettt e ettt e s s ettt e e s ettt e s sesaaeessateeessasraeessaseeessasres 21

o (O Y o Yo Il o T o1 =Y d o [PPSR 21
SLIMF OPEIALIONS ..ottt ettt te et e st e s e e s teeaa e besseesaesbeensestessaensesseensenes 22
What is the Scope of Rights considered in an FPIC Process?.....c.cccceeereuiiennerenniernncrenescrenesensenensens 23
PART I1: 7-STEP FPIC PROGCESS.........ccoiiiiiii s 25

STEP 1: IDENTIFY RIGHTS HOLDERS AND THEIR RIGHTS THROUGH CULTURALLY APPROPRIATE

ENGAGEIMENT ....iiuiiiiiiiiiiiiiiiriiiieesinasitiaestraessrssssresssssasssrssssrasssssssssesssssnssssassssasssssnssssnssssnsssses 26
1.1 Explore Regulatory Approaches to FPIC...........ce.iireeeciiiiceiiirececesreneeesreneneeesenanesssennnes 26
1.2 Identify Rights Holders and their Rights .......cccceeeiiiiiiieiiiiiiiiicreccrccreeereeeeeenneseneenes 27
1.3 Identify Representatives and Governance Structures ..........c.ccceeeerreeencerrenencenrenenceseennnes 28
14 Inform Rights Holders of Proposed Management Activities ......cccceeereuirreecrenncrenncrennnnnes 29
15 Identify Claims of Legal and Customary Rights .......cccccoirimeiiiiieiiiiricccrreccerecece e, 30
1.6 Determine Willingness to Participate in Future Negotiations on Proposed Management
Activities 31

STEP 2: PREPARE FOR FURTHER ENGAGEMENT AND AGREE ON SCOPE OF THE FPIC PROCESS

Y 1 3 =111 = O 32
2.1 Involvement of Others in the Engagement Process.........cccceciiieeeiiiieneniiineneniinnenessnnenenes 32
2.2 Establish a Structure with Trained Personnel and Resources.............cccceeeieiiiiiiiniiinnnnnnee 32
2.3 Develop Appropriate Communication and Information Strategies .........cccccceerreeerirnenenn. 33
2.4 Engage with Affected Rights Holders and Develop a Process Agreement....................... 34
2.5 Further Define Management Activities likely to Affect Rights Holders.............ccc........... 36
STEP 3: PARTICIPATORY MAPPING AND IMPACT ASSESSMENTS. .......ccovuiiiimiiiiiireiineenneancnenanes 37
3.1 Ensure Sufficient Community Capacity for Mapping and Assessments ...........ccccceeeerenene. 37

FSC-GUI-30-003 V2.0 EN
FSC GUIDELINES FOR THE IMPLEMENTATION OF THE RIGHT TO FREE, PRIOR
AND INFORMED CONSENT (FPIC), JUNE 2020
-3o0f 72 -



3.2 Participatory Mapping.......ccceeeeuceieiiieieeinenseeeiseeeeeensnsesesssesessnssssssssssssessnnnssssssessesssnnnns 38

3.3 Conflicting Claims between COMMUNILIES .....ccuuerieiiiiiiiieeniiiiiiiiietenesiseiesereesnanessssssnnnns 40
3.4 Engage in Participatory Impact ASSeSSMENtS .......ccceiireeiiieniiiincinniiiniiieeicrenisrnsssnencnes 42
STEP 4: INFORM AFFECTED RIGHTS HOLDERS.......ccciituiiiuiiriiieeiinaiiensinnessrassraessrsnsssensensnssss 43
4.1 Revise Proposed Management Activities and Fully Inform Affected Rights Holders ....... 43
4.2 Affected Rights Holders Decide on Further Negotiations .........cccccceveiciiiinineneeenicscinnnnns 45
STEP 5: DELIBERATE AND DECIDE ON THE FPIC AGREEMENT.........ccccoeteiemmmememeeeeeeeeeeeeeeenenenenenenes 46
5.1 Determine Readiness of All Parties to Enter Negotiations......ccccceeeireniiieecrennciennerennnnnes 46
5.2 Negotiate Mitigation, Compensation, Restoration and Benefit-sharing......................... 47
53 Establish Arrangements for Resolving DiSPULES .......c..coiveeeciriececinrenecirrenecesrenenceenennnes 49
5.4 Set up a Participatory Monitoring Model ..........cceuiiiiiieiiriiiieicreerrecereeereneerennerennees 50
55 Affected Rights Holders Decide on the Proposed Management Activities...................... 51
STEP 6: VERIFY AND FORMALIZE THE FPIC AGREEMENT......cccotutriirmirnninenineninnieinninenisesisnsnnnes 52
6.1 Consider using a Third-Party Verification Mechanism.........ccccccovveuiiriirnciiriiecceneeencenenes 52
6.2 Formalize the FPIC ABreement.......ccccciiiieeiiiiemeiiiieneiiiiieneisiienessssnenessssrenssssssensssssssnenes 53
STEP 7: IMPLEMENT AND MONITOR THE FPIC AGREEMENT ......ccccoimuiiieiiiiiiriireisreas e neaaaes 54
7.1 Implement and Jointly Monitor the FPIC Agreement ..........ccoveeeiiiiieeiiiiieneiiinneneniennenenes 54
PART HH1: KEY CONCEPTS ...cuuiiiiiiiieeiiiei i irees e reesessae s s s sae s seas s ea st saas s sansssansssenssssnsssennnsnen 55
(27T = {1 A 1 =T T - PSSO TP 55
BiNding ABreement ........cceiiiiiiiiiiieiiiiirteerreeiereeereasessaststnsstnessrensssensesenssssnsssssnsssensssensasensasann 55
Culturally Appropriate ENgagement.........ccceeiiiiiieiiiiiineneiiieneiesiennssessesnssessennssessesnssssssnnsssssennsnsnes 56
Dispute RESOIULION........ciieiiiiiiiiicrenirrc ettt reeereasessnaessnesesenssensesenssssnssssensssensssensasensasann 57

FSC-GUI-30-003 V2.0 EN
FSC GUIDELINES FOR THE IMPLEMENTATION OF THE RIGHT TO FREE, PRIOR
AND INFORMED CONSENT (FPIC), JUNE 2020
—-40f72-



When a Dispute Cannot be RESOIVEd..........oooeuiiiiiiiiiie e 58

Iterative Proposals and Decision MakKing .......cccccciieeeiiiiiinniiiiiiniiiiieeiiiiieiesesess 58
T A TelT < T=1 o] VY] Lo T 011 ] 4 1 4 V- PN 59
o T €T = 7 g ol =T 60
ANNEX A: GLOSSARY OF TERIMS ......cceeiiiiieiiieiiiiieieiteeieieeeeeeeeeeeteeeteteeetemememmeeeemsesmsmeeetemsesmemeesesmeee 61
Terms used in the Guideline and defined in FSC-STD-01-001 V5-12 EN (2015) ......ccoevrerrmennnccinnnnne 61
Terms in use in the Guideline, but not part of the FSC normative framework........cccccccereeenennnene. 66
ANNEX B: RELEVANT ARTICLES OF ILO 16 AND UNDRIP .....cccoeciiuiirmiireiireninenieiinsireireiseissnsnaees 67

FSC-GUI-30-003 V2.0 EN
FSC GUIDELINES FOR THE IMPLEMENTATION OF THE RIGHT TO FREE, PRIOR
AND INFORMED CONSENT (FPIC), JUNE 2020
-50f 72 -



Acronyms

CB Certification Body

FPIC Free, prior and informed consent

FSC Forest Stewardship Council

GIS Geographic Information System

HCV High Conservation Value

ICL Indigenous Culturallandscape

IFL Intact Forest Landscape

1GI International Genericlndicator

ILO International Labour Organization

MU Management unit

NGO Nongovernmental organization

NFSS National Forest Stewardship Standard

P&C Principles and Criteria for Forest Management
(FSC-STD-01-001 V5-0 D5-0 EN)

PIPC Permanent Indigenous Peoples Committee

PSU Performance and Standards Unit

SIR Scale, intensity and risk

SDG Standard development group

SLIMF Small and Low Intensity Managed Forest

TWG Technical working group

UNDRIP United Nations Declaration on the Rights of Indigenous Peoples

WG Working group

FSC-GUI-30-003 V2.0 EN
FSC GUIDELINES FOR THE IMPLEMENTATION OF THE RIGHT TO FREE, PRIOR
AND INFORMED CONSENT (FPIC), JUNE 2020
—-60f 72 -



Introduction to Draft 2.0 of the Guideline
Development of Draft 2.0 of the Guideline

This is a working version of the FSC Guideline on Implementing Free, Prior and Informed Consent
(FPIC) -Version 2.0, herein referred to as ‘the Guideline’. This draft is meant for public consultation
and will be revised before being finalized and published in 2021. This version (Draft 2.0) has
undergone significant revision based on public consultation feedback held in April and May 2019,
FPIC working group discussions, and further research. Revisions include:

e The placement of the detailed 7-Step FPIC Process in the main body of the Guideline.

e Addressing duplication; where it remains, it is an intentional emphasis.

e The separation of fundamental concepts and better business practice ideas into sections
before and after the main body of the Guideline.

e The addition of annexes to support quick reference checks.

Treatment of Public Consultation Platform Responses to Draft 1.0

A comprehensive Consultation Report on Draft 1.0 was released along .
Details on the progress of

with this draft of the Guideline. The report summarizes the main the ESC EPIC Guideline
comments received and their treatment either by the FPIC working are available on the ESC
group, Performance and Standards Unit (PSU), or within the Guideline Project website

itself. Details on how substantive comments were treated in the (https://fsc.org/en/process-

page/fsc-qui-30-003-v20-
revision-of-fsc-quidance-
for-the-implementation-of-
the-right-to)

revision process were provided in advance to the working group
members for discussion. Decisions on treatment of some suggestions
was taken during working group webinars while others have been

postponed until further work on the subject can be completed.

Application of the Guideline

This Guideline has been developed to reflect the current FSC forest management normative
framework. The FPIC working group is aware that Policy Motions are being proposed for the 2021
FSC General Assembly that may change the conditions of Principle 4. As a result, it may be necessary
to revise this Guideline to align the applicability of FPIC with a revised Principle 4.

The scope of this Guideline is specific to the implementation of the FSC forest management
normative framework and Interim National Standards. While the better practice engagement
strategies suggested in the FPIC Process are also relevant for controlled wood, small and low
intensity managed forests (SLIMFs)), and group certificate holders, they were not developed to meet
the specific conditions and needs of these certificates. Additional guidance will be developed as
experience and field testing provide grounded results to support The Organizations holding these
types of certificates.
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As a non-normative document, this Guideline is not meant to replace
any portion of any national or Interim Forest Stewardship Standard or

In circumstances where
National Standards include

supporting normative documents. The Guideline presents a general references to part, or all
framework for an FPIC Process within the FSC forest management this Guideline, it may be
normative framework. The relevant national normative requirements considered normative.

remain the definitive subject of compliance in an audit process.

Current FSC certificate holders may have already invested in engagement processes and negotiated
agreements with affected rights holders to meet the requirements of previous FSC forest
management standards. This Guideline does not recommend that existing agreements be
renegotiated, or processes restarted. Instead, The Organization is encouraged to conduct a
comparison between existing processes and agreements to this Guideline to ensure the right to FPIC
is properly recognized and supported by The Organization.

Finally, this Guideline does not suggest The Organization is a proxy for The Organization plays a

the state. The state remains the primary duty bearer of responsibility critical role in bridging the
for the implementation of human rights standards, including ILO 169 gap between state

and the UN Declaration on the Rights of Indigenous Peoples (UNDRIP). recognition of Indigenous
However, as a voluntary certification system, if The Organization Peoples’ right to FPIC and

the actual enjoyment of
that right by affected rights
holders.

becomes aware that the state does not recognize Indigenous Peoples
rights as described in UNDRIP and ILO 169, the Organization must still
uphold the requirements of relevant National Forest Stewardship

Standards (NFSS).

Guidance for FSC and FSC National Offices

This Guideline may be useful in the development and implementation of new FSC policies and procedures that
affect the rights of Indigenous Peoples and local communities, such as conflict resolution, conversion,
sustainable intensification, Intact Forest Landscapes (IFLs), Indigenous cultural landscapes (ICLs), climate
change etc.

Structure of the Guideline

The Guideline begins with a brief introduction to foundational elements of FPIC necessary to build a
common ground understanding of the application of an FPIC Process in the context of FSC
certification. The main body of this Guideline is a detailed description of a recommended approach
to an FPIC Process that includes recommended action items for both The Organization and affected
rights holders. The third section provides more detail on concepts and approaches identified in the
FPIC Process such as a binding agreement, culturally appropriate engagement, and participatory
monitoring. The last section is a collection of reference materials organized in annexes.
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Q1: To better understand your viewpoints, please tell us which of the following
stakeholder groups you belong to: (Forest Industry (large operation), Forest industry
(small and medium sized operation), Academia, Certification Body/Auditing, Service
provider, Indigenous Peoples/Traditional community, Others (please explain)

PART |: Fundamentals of Free, Prior and Informed Consent (FPIC)

The responsibility to respect human rights is a global standard of
expected conduct for all business enterprises wherever they operate. It
exists independently of States’ abilities and/or willingness to fulfil their
own human rights obligations and does not diminish those obligations.
And it exists over and above compliance with national laws and
regulations protecting human rights (UN 2011).

Part | of this Guideline covers fundamental concepts that support the application of free,
prior and informed consent (FPIC) in the context of FSC forest management certification.
Four guiding questions structure the content:

What is free, prior and informed consent?

Who has the right to free, prior and informed consent?
When is free, prior and informed consent required?
What is the scope of an FPIC Process?

PR

What is Free, Prior and Informed Consent?

An International Human Right of Indigenous Peoples

The 2007 United Nations Declaration on Rights of Indigenous People (UNDRIP) is one of
the most comprehensive international instruments on the rights of Indigenous Peoples. It
sets out minimum standards for the survival, dignity and well-being of Indigenous Peoples. It
gives guidance on the application of existing human rights standards and fundamental
freedoms to the specific situation of Indigenous Peoples. Free, prior and informed consent is
included in the Declaration as a critical right and a mechanism intended to bring FPIC into
effect.

FPIC is based on the collective right of Indigenous Peoples to self-

determination. It is not a stand-alone right, but one that is considered EE'C ifs a Co”feC“"e right.
essential to the recognition and protection of other Indigenous Therefore, reference to

y . . . L rights holders’ in this
Peoples’ rights. Whether FPIC is articulated as a right, a principle or o :

; . . ; Guideline is used in a

a process, it establishes a framework for Indigenous Peoples collective. rather than an
participation in decision making on activities that affect their rights. individual, sense.
For the purposes of this Guideline, FPIC is defined according to the

2016 FSC Glossary of Terms (ESC-STD-01-002) as:
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12

13

14

A legal condition whereby a person or community can be said to have given
consent to an action prior to its commencement, based upon a clear
appreciation and understanding of the facts, implications and future
consequences of that action, and the possession of all relevant facts at the
time when consent is given. Free, prior and informed consent includes the
right to grant, modify, withhold or withdraw approval.

FSC policy, Principles & Criteria (P&Cs), International Generic Indicators (IGls) and this
Guidance are informed by these international instruments and can be referenced for more
information on the protection of human rights and the application of FPIC. They include:

e International Convention on the Elimination of All Forms of Racial Discrimination (ICERD),
1969

e American Convention on Human Rights, 1969

e International Covenant on Civil and Political Rights (ICCPR), 1976

e International Covenant on Economic, Social and Cultural Rights (ICESCR), 1976

e International Labour Organization Convention on Indigenous and Tribal Peoples (ILO 169),
1989

e African Charter on Human and Peoples’ Rights (ACHPR), 1986

e Convention on Biological Diversity (CBD), 1992

According to FSC’s policy for voluntary certification, The Organization is expected to comply
with all ILO conventions that have an impact on forestry operations and practices, in all
countries, including countries which are not ILO-members, and have not ratified the
conventions. See FSC Policy on FSC certification and ILO Conventions for a comprehensive
list (ESC-POL-30-401).

FSC and Human and Indigenous Peoples’ Rights

The FSC certification scheme includes provisions to respect human rights at all levels of
forest management practice. The relevant FSC P&C’s for Forest Stewardship include:
Principle 1, Compliance with Laws; Principle 2, Workers’ Rights and Employment Conditions
Principle 4, Community Relations; and Principle 9, High Conservation Values. Principle 3,
Indigenous Peoples’ Rights is specifically relevant to this Guideline. It states:

The Organization shall identify and uphold Indigenous Peoples’ legal and
customary rights of ownership, use and management of land, territories and
resources affected by management activities.
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15 In 2019 FSC released a report explaining its role in assisting the | pepending on the scale,
forest sector to respect and apply human rights legal standards intensity and risk (SIR) of
and principles. The United Nations Guiding Principles on proposed management
Business and Human Rights (UN 2011) was used as the activities, the FSC report is
standard of comparison, specifically Part Il which is directed at a potential starting point
economic actors rather than states. for the assessment of

management activities

16  The requirement to obtain free and informed consent from against UNDRIP and ILO
affected Indigenous Peoples is not new to the FSC forest 169 as required in
management normative framework. The process mechanism by Criterion 3.4,

which this might be achieved was introduced in 2012 as non-normative guidance (Version
1.0 of this Guideline) and then formalized in 2015 in the form of International Generic
Indicators (IGls) (ESC-STD-60-004 V2-0). The substantive content of this Guideline relates
to the implementation of this process mechanism, herein referred to as an FPIC Process.

Guidance for National Offices and SDGs

Documentation by National Offices and/or Standard Development Groups of regionally
recognized and internationally accepted approaches to the recognition and protection of human
rights, including Indigenous Peoples’ rights, supports the implementation of Principles 1, 2, 3 and
4. This information would also support the development of nationally relevant guidance on
obtaining free, prior and informed consent from affected Indigenous rights holders.

For consideration: The FSC Permanent Indigenous Peoples Committee (PIPC), FSC Indigenous
Foundation and national human rights institutions have important roles to play in the review of
national laws and policies impacting Indigenous Peoples’ rights.

The Four Elements of FPIC: Free, Prior and Informed Consent

17  The four elements of FPIC are interdependent, with ‘free’, ‘prior’ and ‘informed’ setting the
conditions for a ‘consent’ based decision-making process.

Free

— Free 18 ‘Free’ refers to a process that is voluntary and self-
directed by the rights holders. It is unencumbered by
coercion, manipulation, or externally imposed timelines.
Rights holders agree with the process and decision-making
structure and have been informed of their right to say ‘no’,
- Informed be represented by institutions of their own choosing and
agreed on conditions. The Organization clearly expresses
its commitment to obtaining consent before undertaking
any stage of management activity where FPIC is required.

Prior

Consent
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19

20

21

22

23

24

25

Information is freely, transparently, and objectively made
available by The Organization and at the request of the rights
holders. Meetings and decisions take place at locations, times
and in languages and formats agreed by the rights holders. All
community members are encouraged to participate, regardless
of gender, age, or standing.

Prior

While the FPIC process is
iterative and thus ‘open-
ended’, the parties can
agree on a schedule for
the FPIC process (See
Step 2.4 Process

Agreement).

An important temporal aspect of decision making is introduced by the element ‘prior’. It
means that consent is sought far enough in advance of any authorization or commencement
of management activities, at the early stages of management planning. ‘Prior’ implies that
time is provided to rights holders to understand, access and analyse information on the

proposed management activity before any decisions are taken.

In most cases, The Organization seeking consent is not the
same authority that granted land tenure and/or forest
concessions upon which management activities take place. In
some regions, the historical use of the lands, territories and
resources may be in dispute (Principle 1) or there may be
ongoing negotiations between the state and rights holders. In
these cases, The Organization should aim to design and
implement an FPIC Process that, at a minimum, enables
affected rights holders to protect their rights in proposed
management activities.

Informed

The ‘informed’ element refers to the type and format of
information provided by The Organization to support community
decision-making processes. It is vital to ensure the community
has a clear and confirmed understanding of the specific
management activities for which they are being asked to grant
consent.

Existing certificate
holders transitioning to
new National Forest
Stewardship
Management Standards
may interpret ‘prior’ in
relation to the phase of
development of their
ongoing FSC certified
management activities.

Rights holders must be
made aware of the specific
management activities to
which they are being
asked to grant consent.

Information provided by The Organization includes, at a minimum: 1) information about FSC
certification, 2) the proposed activities (Step 1.4, Step 2.5 and Step 4.1), 3) potential positive
and negative impacts of those activities and 4) the right of the affected rights holder to grant,
modify, withhold or withdraw consent (Step 3 and Step 4).

Direct communication (face-to-face meetings and other innovative, interactive methods)
where there are low levels of literacy in the community and to deliver the information at
locations chosen by the community is good practice and necessary to build trust between
The Organization and affected rights holders.

As collective rights holders, all segments of the affected community (referred to as ‘affected
rights holders’), including those in remote areas, men and women, the young and elderly,
and marginalized groups, have access to the same information. The information covers a
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spectrum of potential social, economic, cultural, environmental, and human rights impacts of
the proposed management activities.

Information is delivered in language(s) and format(s) that are acceptable to the legitimate
institutions of the rights holders and includes opportunities, and potentially support, to

access independent legal or technical advice. Information is provided on an ongoing and
continuous basis throughout the FPIC Process, before and after consent has been given.

New information regarding management activities and other resource development in the
area is shared with affected rights holders as soon as it becomes available and the
community indicates their satisfaction with the information.

Consent .
It is important to stress that

The final and distinguishing element is the ‘consent’ decision. It a while an FPIC process

refers to a decision made and reached through a self- does not guarantee a
determined process of dialogue, deliberation, and decision consent decision, it is the
making that is mutually agreed to by the collective rights recommended approach

for The Organization to
demonstrate ‘best efforts’
to reach an FPIC
agreement.

holders. The decision involves explicitly indicating ‘yes’, ‘yes
with conditions’, ‘no’, or ‘not now’ to proposed management
activities.

A decision that is free, prior and informed implies that the affected rights holders are aware
of the option to apply conditions to their decision. These conditions are recorded in a
culturally appropriate and auditable way. In the event of a change in the proposed activities,
or the emergence of new information, including conditions outside the influence of The
Organization or rights holders, the affected rights holder may reconsider their decision to
grant or withhold consent.

However, once a consent decision is granted, it cannot be withdrawn arbitrarily. An auditable
binding agreement that records the decision to grant, withhold or withdraw consent in a
culturally appropriate manner includes conditions for managing changes to the agreement,
including a dispute resolution process.

Who has the right to FPIC in FSC Certification?

Clarification of Guidance on the right of local communities to FPIC as per the requirements of
Principle 4

This Guideline is limited to explaining the main differences between principles 3 and 4. Table 1 below
explains the major differences between Indigenous rights holders and local community rights holders.

FPIC for Indigenous Peoples (Principle 3) is an internationally established right, whereas it is a choice
by FSC to require FPIC from local communities with legal or customary rights within the FMU
(Principle 4). Therefore, in the case of overlapping claims on a land base under Principle 3 and
Principle 4, Indigenous Peoples’ rights are prior rights that take precedence over the requirement of
FPIC for local communities.
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Where it is determined through a process of engagement that local communities (Principle 4) have
legal or customary rights within an FMU, these Guidelines can be used to implement an FPIC
Process. Customary rights are defined by FSC as “rights which result from a long series of habitual or
customary actions, constantly repeated, which have by such repetition and by uninterrupted
acquiescence, acquired the force of a law within a geographical or sociological unit.” Source: FSC-
STD-01-001 V5-2

Given that the customary rights of local communities within an FMU may be unclear in different
national contexts, the FPIC WG has decided to not provide any further guidance on the application of
Principle 4 but to leave this application to NFSS to address in consultation with local communities.
The FPIC WG has recommended that FSC further clarify the definitions related to FPIC and local
communities, given that PSU has identified several indicators within Principle 4 as problematic
indicators.

The identification of Indigenous Peoples and/or local communities with legal and customary
rights (hereafter referred to as ‘rightsholders’) in and around the management unit that may
be affected by management activities is the first step in identifying who has the right to FPIC
and therefore an FPIC process. The Organization must obtain FPIC from affected rights
holders prior to the commencement of management activities, to the extent necessary to
protect their rights, resources, lands, and territories (FSC, 2018).

Legal and Customary Rights Differences in Principles 3 and 4

The right of Indigenous Peoples to grant, withhold, or withdraw FPIC for activities that affect
their lands, territories and resources within and near the FMU is based on international law
and human rights instruments such as UNDRIP and ILO 169 (Principle 3). In Principle 4
FSC has granted FPIC rights to local communities for management activities affecting their
lands, territories and resources within the FMU only.

To support the identification of Indigenous Peoples and their rights (Criterion 3.1), FSC has
followed the example set by the United Nations and provides the following list of
characteristics held by Indigenous Peoples rather than a specific definition (ESC-STD-01-
001 V5-2). Indigenous Peoples are identified as people and groups of people that can be
identified or characterized as follows:

« The key characteristic or criterion is self-identification as Indigenous Peoples at the
individual level and acceptance by the community as their member

« Historical continuity with pre-colonial and/or pre-settler societies

« Strong link to territories and surrounding natural resources

« Distinct social, economic or political systems

« Distinct language, culture and beliefs

e Form non-dominant groups of society

« Resolve to maintain and reproduce their ancestral environments and systems as
distinctive peoples and communities.

(Source: Adapted from United Nations Permanent Forum on Indigenous Issues, Factsheet
‘Who are Indigenous Peoples’ October 2007; United Nations Development Group,
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‘Guidelines on Indigenous Peoples’ Issues’ United Nations 2009, United Nations Declaration

on the Rights of Indigenous Peoples, 13 September 2007).

FSC acknowledges that states may have specific domestic regulations to identify Indigenous

Peoples according to local particularities and legal procedures to amend such regulations.
However, the application of the FSC P&Cs is based on internationally recognized human

rights principles, including the right to self-identify as an Indigenous Peoples. Therefore, it is

recommended that a precautionary approach be followed by The Organization when
implementing Principle 3 and ensure the FSC definition is used to identify Indigenous

Peoples.

Table 1: key factors affecting the treatment of legal and customary rights holders in principles 3 and 4

Principle 3
Indigenous Peoples

Principle 4
Local Communities

Indigenous Peoples
(FSC-STD-01-001V5-
2)

The communities self-
identify as Indigenous
Peoples and/or they fulfil
the objective characteristics
of Indigenous Peoples as
defined by FSC and they
agree to be identified as
such for the purpose of
applying FPIC under
Principle 3.

A mixed community of state
recognized Indigenous Peoples
and non-Indigenous People
occupy the same area within the
FMU, and the Indigenous
Peoples indicate their preference
to be identified as local
communities for the purpose of
applying FPIC under Principle 4.

Traditional Peoples

(FSC-STD-01-001
V5-0 D5-0)

Rights are acknowledged in
state law to be the
equivalent of those of
Indigenous Peoples in the
context of the Management
Unit, and are treated as
equal to Indigenous
Peoples

Rights are not acknowledged in
state law as equivalent to
Indigenous Peoples; therefore,
they are treated as local
communities

Communities that
do not self-identify
as Indigenous
Peoples

The communities involved
fulfil the objective
characteristics of
Indigenous Peoples as
defined by FSC and agree
to be identified as such.
They are treated as
Indigenous Peoples.

The communities involved fulfil
the objective characteristics of
Indigenous Peoples as defined
by FSC but do not agree to be
identified as such. They are
treated as local communities.

FSC-GUI-30-003 V2.0 EN

FSC GUIDELINES FOR THE IMPLEMENTATION OF THE RIGHT TO FREE, PRIOR

AND INFORMED CONSENT (FPIC), JUNE 2020

—-150f72 -




36

37

38

Table 2: Key factors affecting the scope of rights included in an FPIC process.

Principle 3
Indigenous Peoples

Principle 4
Local Communities

Relative to Forest
Management Unit
(FMU)

(FSC-STD-60-004
V2-0)

FPIC applies to Indigenous
Peoples affected by
management activities
within the FMU, those
neighbouring the
management unit, and
those that are more distant

FPIC applies to local
communities with legal or
customary rights within the FMU
only

Rights to be
considered in an
FPIC Process

Indigenous Peoples’ rights
include those protected
under ILO 169 and further
defined in UNDRIP

Local community rights are
limited to legal or customary
rights based on a fair and
legitimate claim of long-
established use

Guidance for National Offices and Standard Developers

National offices might consider developing explicit guidance differentiating individual and
collective rights as part of the human rights framework. If a member of an Indigenous Peoples’
community asserts a right not supported by the local Indigenous People as a collective right, that
member may engage with The Organization as an interested stakeholder. The Organization is
not expected to engage the individual in a Principle 3 FPIC process with an explicit intent of
obtaining a consent agreement.

There are many opportunities for interested and affected ‘stakeholders’ to engage The
Organization in the FSC IGls: Criterion 1.4; 1.6, 7.5, 7.6, 8.4, 9.1, 9.2, and 9.4, (FSC 2018).

The FSC FPIC Framework

Free, prior and informed consent (FPIC) is widely accepted as
a right of Indigenous Peoples, a principle of better business

practice and governance and a process to be applied in
relations between Indigenous Peoples and those with

competing interests and rights to their lands and resources.

FPIC is a RIGHT of Indigenous Peoples
The right to grant, withhold and withdraw FPIC is a collective
right of Indigenous Peoples acknowledged by FSC in Principle
3. FSC also requires FPIC from local communities that have
demonstrated legal or customary rights within the FMU in
Principle 4. FPIC is thus in the FSC standard and its
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application is not dependent on an endorsement by national laws and legislation.
Nevertheless, FSC acknowledges that given the voluntary nature of FSC certification, The
Organization’s actions to implement FPIC may directly conflict with national laws or fall
within a policy gap. A separate FSC process has been established to address such
circumstances (FSC STD-20-007 Forest Management Evaluations).

Guidance for National Offices and Standard Developers

As per the Instructions for Standard Developers for Criterion 3.4, Standard Developers shall
ensure that UNDRIP and ILO 169 requirements are included in National Forest Stewardship
Standards and Interim National Standards (FSC-STD-60-004 V2-0 EN).

The Instructions also indicate a limitation on the application of ILO 169 and UNDRIP: Criterion
3.4 refers to those articles that cover explicitly the rights, customs, culture and spiritual
relationship between Indigenous Peoples and the Management Unit (FSC-STD-60-004 V2-0
EN).

FSC has evaluated ILO 169 and UNDRIP and pre-determined the relevant articles related to
management activities and the Management Unit. These are available in Annex B of this
Guideline.

Furthermore, where Criterion 3.4 is thought to conflict with national laws, separate FSC
procedures apply (FSC STD-20-007 Forest Management Evaluations).

FPIC is a Guiding PRINCIPLE

FPIC is a guiding principle directly reflected in the normative framework for National Forest
Stewardship Standards (e.g. IGIs 3.2.4 and 3.2.5 and Motion 65 on IFLs) directly affecting
FSC governance and the evolution of the normative framework. As a principle, FPIC serves
to ensure that engagement happens in good faith and using culturally appropriate
negotiation methods to reach mutual agreement on proposed management activities.

FPIC is an Engagement PROCESS

This operational view of FPIC as a process is the primary focus of this Guideline. As a
‘process’ the elements ‘free’, ‘prior’ and ‘informed’ provide appropriate guideposts for
engagement that recognizes the right to grant, withhold and withdraw consent, and the
process offers better practice engagement tools throughout the stages of forest
management planning.

FSC Forest Stewardship Standards and FPIC

FSC has adopted all three expressions of FPIC—a right, a principle and a process—into its
normative framework for forest management. The approval of the FSC International Generic
Indicators (IGls) in 2018 (FSC-STD-60-004 V2-0) demonstrates a commitment to building
awareness, understanding and recognition of Indigenous Peoples’ and local community
rights through the following normative requirements:

¢ Recognition that engagement must be culturally appropriate to the context of the
rights holders;

FSC-GUI-30-003 V2.0 EN
FSC GUIDELINES FOR THE IMPLEMENTATION OF THE RIGHT TO FREE, PRIOR
AND INFORMED CONSENT (FPIC), JUNE 2020
—-17o0f 72 -


file:///C:/Users/j.meier-doernberg/Documents/22102019/23102018/PSU/FPIC/Pamela/Public%20Consultation%20V2.0/FSCIC%20FPIC%20D2_27052020_FINAL%20CORR.docx%23_ANNEX_C:_Relevant

42

43

44

45

e Specific requirements for a process that leads to an informed decision by rights
holders (IGl 3.2.4/4.2.4);

e Recognition that an FPIC process must be respectful of the circumstances of right
holders (IGI 3.2.5); and

¢ Recognition and implementation of relevant articles of UNDRIP and ILO 169
(Criterion 3.4).

FSC certification may not remedy complex historical land-based conflicts. It is a voluntary
tool or framework for forest companies wishing to make positive change towards more
socially and environmentally responsible management. As such, it offers a transparent
platform for ongoing dialogue and scrutiny of management activities. As a market-based
system, FSC creates incentives to pull companies into the system, therefore exposing them
to the concept of FPIC in the context of Principle 3, Indigenous Peoples’ Rights and Principle
4, Community Relations, Community Relations.

Q2: This Guide distinguishes potential differences and challenges in the application of FPIC
in Principle 3 and Principle 4 contexts. Are the differences clearly stated?

Q3: If not, what clarification or additional information is needed?

Q4. Can you provide an example scenario to illustrate challenges applying this distinction in
your region?

Q5: Any other comments? Please outline here.

Good Faith and Good Faith Negotiations

FPIC begins, at a minimum, with good faith and informed engagement processes with all
affected persons, including women and those particularly vulnerable, with full respect for
human rights. This is based on:

¢ the right to meaningful participation in environmental decision making;

e the right to control access to their lands and resources;

e contemporary standards of public participation as a hallmark of legitimate
governance;
basic principles of equity and justice, and

¢ the UN Declaration on the Right to Development.

Good faith is defined in the FSC Glossary of Terms (FSC-STD-60-004 V2-0 EN) as “a
process of engagement where the parties make every effort to reach an agreement, conduct
genuine and constructive negotiations, avoid delays in negotiations, respect agreements
concluded and under development, and give sufficient time to discuss and settle disputes.”

When is Consent is Required?

When an FPIC process is needed, the level of effort required by an Organization will vary
based on a number of factors, such as the scale and intensity of the operation, the number
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of affected rights holders and their capacity to engage in forest management negotiations
and The Organization’s relationship with those rights holders.

An FPIC agreement is not needed if there are no rights holders affected by the proposed
management activities, or if The Organization decides not to execute management activities
that might affect rights holders. However, this will be difficult to determine without the
implementation of proper engagement activities by The Organization.

Withholding or Withdrawing a Consent Decision

If affected rights holder indicate they are considering withdrawing a A consent decision
consent decision, the parties to the agreement are encouraged to requires regular review
attempt a resolution of the issues before withdrawing consent using | and confirmation through
an agreed conflict resolution mechanism negotiated in a Process an ongoing FPIC process,
Agreement. but particularly when new

information emerges, or
The FPIC process is not isolated from other FSC requirements. conditions change.

While a FPIC process aims to achieve a consent decision through a

negotiated FPIC agreement, in doing so The Organization could also be working towards
several other FSC requirements, such as stakeholder consultation, a social impact
assessment and dispute resolution.

Guidance for National Offices and Standard Development Groups

IGI 3.2.1, 3.2.2 and 3.2.3 indicate the expectation of The Organization before, after or in absence
of free, prior and informed consent by affected rights holders.

3.2.1 Through culturally appropriate* engagement* Indigenous Peoples* are
informed when, where and how they can comment on and request
modification to management activities to the extent necessary to protect their
rights, resources, lands and territories*.

3.2.2 The legal* and customary rights* of Indigenous Peoples* are not violated by
The Organization*.

3.2.3 Where evidence exists that legal* and customary rights* of Indigenous
Peoples* related to management activities have been violated the situation is
corrected, if necessary, through culturally appropriate* engagement* and/or
through the dispute* resolution process as required in Criteria* 1.6 or 4.6.

National offices might consider providing guidance on the practical benefits of negotiating an
interim Process Agreement, or something similar, to help support the development of an FPIC
Agreement.

Finally, the FPIC Agreement and the process supporting its development is capable of meeting
multiple objectives such as those listed for management planning (Principle 7), monitoring
(Principle 8) and HCVs (Principle 9). This would allow for the customization of the FPIC process
to the context of the region and rights holders.
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Parallel Rights and Private Land Ownership

Guidance for National Offices and Standard Developers

State governments are responsible for the implementation of international instruments such as
UNDRIP and ILO 169 within their national contexts. The Organization should not be considered
proxy to the state; however, as the proponent of a volunteer certification standard, the
Organization is expected to adhere to the FSC P&Cs, regardless of state recognition of

Indigenous Peoples’ rights and the rights of local communities.

FSC National Offices should consider preparing a list, or registry, of relevant national and sub-
national laws, regulations and agreements related to rights holders and local communities likely
to be affected by management activities (similar to information prepared to meet the

requirements of IGI 1.3.1.).

Historical use and occupation of forested lands has likely resulted in many forms of land
tenure (i.e. private landowners, public lands, communal lands) and use rights over the same
landscape. The identification of Indigenous Peoples and their rights are based, in part, on
their pre-colonial/pre-settler use and occupation of lands, territories and resources.

Requiring FPIC represents both an international human rights-based and a principled
approach to protecting the rights holders. The FPIC process supports the building and
maintenance of respectful relationships between affected rights holders and The
Organization responsible for upholding identified legal and customary rights.

FSC certification may not remedy complex historical land-based
conflicts, but it does require that ownership, land use and tenure
rights be clearly established (Principle 1) and the rights of tenure,
access and use by rights holders be upheld (principles 3 and 4).

An effective FPIC process supports the establishment of a common
ground understanding of legal and customary rights, values and
interests. Therefore, Organizations with parallel rights, e.g. private
landowners, must be willing to enter into a relationship with other
affected rights holders to 1) negotiate a process and a binding

Cases of conflict between
the FSC requirements
related to FPIC and
national laws (Principle 1)
should be brought to the
attention of the certification
body and FSC national
offices to be evaluated on
a case-by-case basis.

agreement to uphold identified rights, customs, and cultures and 2) reconcile the impact of

their forest management activities on identified rights.

Additional support and guidance in the development of clear land tenure claims may be
necessary in situations where rights of ownership and use of lands, territories, and

resources is contested or in conflict (i.e. area of conflicting rights).

Q6: How should the Guidance address the requirement for FPIC when multiple Indigenous
communities are present on and adjacent to a Forest Management Unit?
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Private Lands

The FSC Forest Management normative framework does not distinguish between different
forms of land tenure (e.g. public, private or communal land ownership) in the identification of
affected rights holders or the implementation of an FPIC process. However, the FSC system
offers alternative standards for different certification schemes, such as SLIMFs, that may
take place on smaller privately-owned land. This Guideline is applicable to large, privately
managed forests only.

Principles 3 and Principle 4 have a general requirement to uphold the rights, customs and
culture of rights holders, “to the extent necessary to protect their rights, resources, lands and
territories.” Therefore, The Organization seeking FSC certification is responsible for
reconciling their rights of private land ownership with affected rights holders.

Indigenous Peoples located within and near the management unit may contest past and
present allocations of land tenures without their free, prior and informed consent. The
resolution of such grievances and conflicts are highly context dependent and may require
the involvement of state representatives. However, if state involvement does not address the
issue, The Organization still has the responsibility to uphold the rights of affected rights
holders as per the requirements of the applicable NFSS.

Guidance for National Offices

National offices might consider providing guidance on carrying out an FPIC process to meet
multiple objectives such as those listed for management planning (Principle 7), monitoring
(Principle 8) and HCVs (Principle 9). This would allow for the customization of the FPIC process
to the context of the region and rights holders.

FPIC and Plantations

Plantations may cover large areas of land, often under private land ownership, and are
managed intensively (an FSC definition of ‘plantation’ can be found in Annex A). They
require significant financial investment and the impact of the operation is not reversible in the
short term. Therefore, some aspects of implementing the right to FPIC need special
attention in the case of plantations.

The Nature of the Impact: When holders of rights to land, territories, and resources are
affected by the establishment of a plantation, there is usually an immediate and irreversible
impact on their rights, at least in the short and medium term. It is therefore important to
conclude the FPIC agreement before commencing plantation management activities allowed
under the FSC system.

The Financing Decision: The Organization can minimize the risk of not obtaining consent
after an investment in planning of operations by engaging at a very early stage with
potentially affected rights holders to find out their interest in the plantation area. Plantations
require significant investments in concessions or property, and it is important to check
whether additional rights holders are involved before making any decisions on plantation
layout, species composition, road layout, labour requirements, rotation periods, etc. Because
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it is important that rights holders take a decision prior to the commencement of management
activities, The Organization should provide enough information to allow for their review and
informed decision.

The Consent Agreement: If The Organization does not fulfil its part of a consent agreement
or if new information becomes available, the consent decision may be withdrawn as per the
terms established through a Process Agreement and the parties shall apply the conflict
resolution mechanism agreed to in the negotiated agreement. If a new agreement cannot be
negotiated, the operation, or the part of the operation that is affecting the rights holders,
must be stopped. The involved parties must continue to engage affected rights holders
through an FPIC process to ensure the consent agreement is valid for the long term.
Regular monitoring of the agreement should identify issues as they arise.

Relocation — forced and voluntary: In cases where rights holders have been moved out of
the area to facilitate the sale of their traditional lands to the private sector, or the customary
landowners left the area voluntarily, it may be challenging to identify and distinguish
Indigenous Peoples from local communities. Because of the irreversible nature of a
plantation, The Organization demonstrates best efforts to identify rights holders, even if they
are not physically present in the area at the time of developing the plantation.

Ongoing FSC-certified plantations: An analysis of the FPIC process by Organizations with
ongoing FSC-certified plantations that have yet to obtain the free, prior and informed
consent of affected rights holders is useful for identifying requirements specific to their
applicable NFSS. The Organization should ensure they are engaged with the affected rights
holders in a mutually agreed FPIC process (with a Process Agreement) with a clear
(transparent) intent to obtain consent on the proposed management activities. The process
should be meaningful and advancing to the satisfaction of the affected rights holders.

When the above conditions are met, opportunities for non-conformance with FPIC
requirements are minimized. It is important to note that affected rights holders may request
that past grievances be addressed before obtaining consent for future forest management
activities affecting their legal or customary rights (see section on Past Grievances). Early
engagement on the limits of FSC certification are critical for establishing reasonable
strategies for redress.

SLIMF Operations

64

FSC certification of SLIMF operations is a top priority for FSC International, and additional
guidance will be developed by the Performance and Standards Unit (PSU) to support
engagement with affected rights holders in FPIC processes. In cases where proposed
management activities affect rights holders, the right to FPIC will apply. When the potential
environmental and social impacts of SLIMF operations are low, a risk-based approach may
be used to streamline the FPIC process.

65

Documenting reasons and/or conditions for withholding or withdrawing a consent decision, if
not freely given, is advisable when seeking to build and improve relationships. Otherwise, if
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the conditions upon which the original consent was based are being met, ongoing consent is
implied.

What is the Scope of Rights considered in an FPIC Process?

66 The scope of legal and customary rights: Rights held by Indigenous Peoples and local
communities will likely extend beyond the limits of influence and objectives of FSC forest
certification. This means that some rights claims will not be within the scope of the FSC
FPIC process. This does not detract from the significance of the rights, nor does it indicate a
lack of support by The Organization and FSC. The FPIC Process should reflect the ability of
The Organization to influence activities impacting rights.

Collective legal and customary rights held by
Indigenous Peoples

Legal and customary rights

considered — Scope of Rights

within
an FSC FPIC
Process

Right to life, physical Right to practice
and mental integrity, and revitalize
liberty and security of cultural
person traditions and
| | | | | R Increasing connection of right
I | I | | ”  toland, territory or resource
Right to self- Right to Right to lands, territories and
determinatior participate in resources traditionally

owned, occupied or
otherwise used or acquired

Figure 1: An example of a spectrum of rights depending on connection to land, territory or resources

67 The scope of legal and customary rights to be considered in an FPIC process: The FSC
P&C and this Guideline are structured to lead The Organization and rights holders through a

FSC-GUI-30-003 V2.0 EN
FSC GUIDELINES FOR THE IMPLEMENTATION OF THE RIGHT TO FREE, PRIOR
AND INFORMED CONSENT (FPIC), JUNE 2020
—-230f72-



68

series of steps that progressively narrow an initial broad scope of rights to those rights that
are connected to land, territories and resource impacted by proposed management activities
(Figure 1). In doing so, the scope of the FPIC process is focused on the impact management
activities (and actions) within the control of The Organization that can be mitigated through
negotiations.

The purpose of identifying an appropriate scope of rights, and therefore FPIC process, is to
ensure all legitimate and fair claims are appropriately matched with management activities
within the influence of The Organization so they can be appropriately respected,
accommodated and ultimately enjoyed by the rights holders in question. With an
understanding of what the scope of rights might be, it is now possible to build an FPIC
process. Seven steps in the FPIC Process are outlined in the next section.

Q7: Is it clear how different contexts may affect the implementation of an FPIC process, i.e.
change the scope of rights included in an FPIC process?

Q8: If not, what additional information is needed?

Q9: Can you provide an example scenario from your region to illustrate your response in
Q8?2

Q10: Is the international scope and justification for the implementation of FPIC clear and
relevant to the development and implementation of national forest stewardship standards
(NFSS)?

Q11: In case not, please provide comments how to improve.

Q12: General comments. Please provide your thoughts on the overall clarity of terms and
concepts introduced in this section.
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PART II: 7-Step FPIC Process

STEP 1:
Identify rights

holders and
their rights

STEP 2:

STEP 7: Prepare for
Implement and furhter
Monitor FPIC engagement
and agree on

Agreement
scope

FPIC

STEP 3:
Participatory
mapping and
assessments

STEP 6: Verify
and formalize
FPIC
Agreement

STEP 5:
STEP 4: Inform

Affected rights
holders affected rigthts
deliberate and holders
decide
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STEP 1: identify Rights Holders and their Rights through Culturally
Appropriate Engagement

Elements of Step 1

1.1 Explore regulatory approaches to FPIC

1.2 Identify rights holders and their rights

1.3 Identify representatives and governance structures

1.4 Inform rights holders of proposed management activities

1.5 Identify claims of legal and customary rights

1.6 Determine willingness to participate in future negotiations on proposed management
activities

1.1 Explore Regulatory Approaches to FPIC

Even though FSC can go beyond legal requirements, as part of a pre-evaluation process, or
transition planning process from the previous version of a Forest Stewardship Standard, The
Organization should explore regulatory approaches to recognizing and implementing the
right to FPIC; to/and existing laws or policies may acknowledge FPIC but perhaps lack
regulations to enforce them.

If the state claims to have obtained consent for issuing a forest concession, The
Organization 1) confirms that the consent decision was obtained freely, prior and through an
informed, participatory process with legitimate representatives of legal and customary rights
holders, and 2) verity’s that consent was obtained from all rights holders potentially affected
by the proposed management activities (See Step 1.2).

National laws that stipulate how The Organization should consult or Check with the ESC
seek consent from affected rights holders are critical guideposts for National Office and SDG
an FPIC process. However, national laws may conflict with FSC to find out if they have
standards. If The Organization discovers a conflict between the FSC already evaluated a suite
P&C and national laws, a separate FSC procedure applies — ESC- of laws pertinent to
STD-20-007 V3-0 EN Forest Management Evaluations. This type of principles 3 and 4.
conflict is described by FSC as ‘situations where it is not possible to Guidance on this matter

comply with the P&C and a law at the same time” (FSC-STD-01-001 V(;?f-s pro_vid:dttcln '\]fat‘;i?”a'
V5-2). The Organization should: a) report this conflict to the certifying Gu:giir:r; artiorthis
body who will evaluate it in an arrangement with affected parties, and '

b) notify national offices of the conflict.
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RECOMMENDED ACTIONS:

The Organization Rights Holders

Using the Best Available Information, determine
whether the laws and policies of the host state
require FPIC or conflict with the FSC FPIC
requirement.

e |If there are processes in place that support
FPIC or related consultation and
accommodation processes, check whether
they fulfil the FPIC requirements of the
FSC P&C (gap analysis)

Collaboration opportunity: Organizations within a | Communities may conduct a regional gap

region or state may collaborate to conduct a analysis comparing the approach of state
regional gap analysis governments with the FSC system
e Consider consulting with national level e The FSC Indigenous Foundation may
Indigenous organizations or NGOs provide support for this analysis

involved in protecting human rights

approach

Consider a coordinated approach between
communities, rather than an individual,

1.2 Identify Rights Holders and their Rights

Identify rights holders that live, and assert their rights, within and near
the management unit. The focus of these efforts should begin with
the identification and engagement of legitimate representatives of
rights holders.

Local experts (interpreters/facilitators/consultants) that are
recognized as such by legitimate representatives of by Indigenous

The Organization should
consult the applicable
NFSS (Criterion 7.2) for
requirements related to
social impact
assessments.

Peoples may facilitate engagement processes and provide critical background information.

Specifically, local experts may:

e provide guidance on cultural norms and protocols of the Indigenous Peoples;

¢ facilitate engagement;
e assist with negotiations; and

e act as a facilitator and interpreter throughout the FPIC process.

Experts are individuals recognized for their specialized knowledge or skill as a result of
academic, professional and/or practical experience on a subject matter. In the context of
FSC, experts are usually associated with the requirement for The Organization to use Best

Available Information (see principles 5, 6 and 9).
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RECOMMENDED ACTIONS:

The Organization Rights Holders

Engage local experts, regional organizations Consider opportunities to invite local forest
and secondary information sources (e.g. census | manager(s) and authorities to visit your

data research and grey literature) and the FSC community to learn about community history,
National Office, ensuring the experts are made culture, rights and interests.

aware of the use of the information in the FPIC
process

Prepare a preliminary overview of the rights
holders within the MU or those that may be
affected by management activities

1.3 Identify Representatives and Governance Structures

Organizations are required to adopt a culturally appropriate
approach to engagement — one that is in harmony with the
customs, values, sensitivities and ways of life of affected rights
holders. This is particularly important when identifying
representative and decision-making institutions.

In the case of Indigenous Peoples, representative and decision-
making institutions in current use may differ from customary law
because of state imposed structures. Some institutions may also
have been established by Indigenous Peoples to deal specifically
with non-Indigenous organizations or people. It is important that
The Organization respect the choice of Indigenous Peoples on how
and who represents their rights and interests in negotiations of an
FPIC process, including the decision to be represented by more
than one institution (UNDRIP).

RECOMMENDED ACTIONS:

UNDRIP Atrticle 18:
Indigenous Peoples have
the right to participate in
decision-making in matters
which would affect their
rights, through
representatives chosen by
themselves in accordance
with their own procedures,
as well as to maintain and
develop their own
indigenous decision-
making institutions.

The Organization Rights Holders

Identify and document decision-making Prepare an internally agreed decision-making
institutions of rights holders process/protocol and share with The

e Document the type of governance system

Organization. Make known to The Organization:

used, i.e. traditional/customary, state- e the legal and customary rights of access,
legislated/imposed, or other) use, tenure and obligations that apply

e Document the role of women, youth and e the role of women, youth and elders in
elders, keeping in mind UNDRIP (Articles decision making

21, 22) and ILO 169
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The Organization Rights Holders

Describe each of the steps that require Consider the knowledge and resources needed
engagement, and, potentially, a decision from to participate in the negotiation process
representatives

Discuss the costs (financial and human
resources) and benefits of the current and
future engagement processes

Identify representatives chosen by the rights Identify representative decision-makers (if
holders to participate in various steps of the appropriate)

FPIC process . - ..
P e Consider a cultural facilitator or liaison to

work with The Organization to navigate
culturally appropriate protocols

Confirm the internal decision-making process to | ldentify important indicators of community
address FSC FPIC requirements and identify satisfaction with an engagement process
indicators of its successful implementation

1.4 Inform Rights Holders of Proposed Management Activities

The Organization should inform all identified rights holders about the main features of the
FSC system and their proposed management activities. The information should be in a
format that is accessible by rights holders and include information sufficient for
representatives to identify whether their legal and customary rights may be violated by
management activities.

If the information on proposed management activities is complex and there is a risk of
misunderstanding, The Organization might consider offering rights holders access to
technical support.

RECOMMENDED ACTIONS:

The Organization Rights Holders

Provide information on the FSC system,
including:

e Status as a voluntary system that in most
cases goes beyond legislation for forest
management and stakeholder
engagement, and

e Inclusion of customary rights as legitimate

rights claims
Provide information that is a fair reflection of Communicate to The Organization appropriate
what can be expected from the proposed ways of sharing information within communities

management activity; do not exaggerate the
potential benefits or hide the risks
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The Organization Rights Holders

Provide information in a language and format
that is clear and appropriate to the context

Request support for technical assistance from
The Organization, if needed

and/or provide resources for expert assistance,
if required.

Verify that the information was understood Check that people hired staff and
representatives understand what is being

proposed by The Organization

Identify potential impacts of the proposed forest
management activities on rights

1.5 Identify Claims of Legal and Customary Rights

In addition to legal rights, the FSC Forest Management normative framework recognizes that
Indigenous Peoples and local communities may also possess customary rights flowing from
long established use or practice of customary laws. These rights may or may not be officially
recognized in state-legislated institutions. The FSC definitions of customary law and
customary rights are therefore important in this context (see Glossary section of this
document).

The traditions and customs that give rise to collective legal and customary rights included
within the scope of an FPIC process will be unique to each group of rights holders. A
transparent, preliminary assessment of claims to legal and customary rights that is based on
Best Available Information will support The Organization and rights holders to identify claims
that are fair and legitimate. This will help to ensure the scope of the FPIC process is correct.

Principle 3, Indigenous Peoples’ Rights: ILO 169 and UNDRIP
apply only to Indigenous Peoples. The most relevant articles for
describing the type of collective Indigenous Peoples’ rights that
might exist in a forest management context are listed in Annex B.
The scope of consideration under Principle 3 includes management

ownership of concessions
or tenures are handled
through the requirements
of Principle 1 (C1.6).

Claims of title to lands and

activities within the management unit and those that might affect
legal and customary rights outside the management unit.

RECOMMENDED ACTIONS:

The Organization

Rights Holders

Document all claims of existing rights identified
through research about and engagement with
rights holders, whether they are affirmed.

Share evidence of claims of existing rights with
The Organization. If needed, seek legal
assistance.
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1.6 Determine Willingness to Participate in Future Negotiations on Proposed
Management Activities

Time is needed for rights holders to conduct internal and independent reviews of information
to decide if they are willing to enter an FPIC process. Expect questions regarding the
potential direct and indirect impacts of management activities on their legal and customary
rights, including livelihoods, knowledge, social cohesion, governance and culture. These
guestions require consideration by both The Organization and rights holders. If both parties
are prepared to continue building a relationship, preparations for further engagement and
negotiations may begin.

At this early stage, rights holders may decide not to engage in the negotiation of an FPIC
agreement because, for example, they assert their rights have been violated by The
Organization and restitution is required, or they lack the resources necessary to participate.
However, if they agree to participate in a process to further identify their rights and interests,
established in good faith and with the intent to obtain their free, prior and informed consent,
The Organization may proceed with the development of a Process Agreement.

If good faith engagement is not evident in the initial stages of engagement, the Parties may
pause, and identify an alternate approach. The Organization must continue to uphold the
rights of Indigenous Peoples and local communities to withhold consent which may mean
The Organization ceases operations in the areas of conflicting rights.

The Organization may continue to uphold the right of affected rights holders, e.g. by making
available all information requested by the concerned rights holders to the extent necessary
to protect their rights.

RECOMMENDED ACTIONS:
The Organization ‘ Rights Holders
Communicate understanding of the decision to | Communicate the decision on further
continue engaging, or not, in a full FPIC engagement and negotiation potential
process

e Provide reasons for the decision
e Alternative engagement processes may

be discussed e Consider carefully the benefits/risks and
costs of a full FPIC process

If a decision has not been taken by the rights Discuss satisfaction with the design of
holder, indicate whether the process is ongoing | proposed negotiation process

o Demonstrate that the ongoing process is ¢ Indicate resources and tools needed to

satisfactory to the rights holder facilitate a full participatory process

Consider the use of a facilitator (interpreter) Consider the use of a facilitator (interpreter)
that is respected by the rights holder to gain a that is respected by the community to gain a
better understanding of the context and better understanding of FSC and the FPIC-
expectations, including the role of certifying based engagement process, including the roles
bodies (CBs) and responsibilities of CBs
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Q13: Is the description of this step clear? If not, why not and how can it be improved?

Q14: Do you disagree with any of the recommended actions? If yes, please identify them
and explain why.

STEP 2: prepare for Further Engagement and Agree on Scope of the
FPIC Process Agreement

Elements of Step 2

2.1 Involvement of others in the engagement process

2.2 Establish a structure with trained personnel and resources

2.3 Develop appropriate communication and information strategies

2.4 Engage with affected rights holders and develop a Process Agreement

2.5 Further define management activities likely to affect rights holders

2.1 Involvement of Others in the Engagement Process

Other mutually agreed experts and stakeholders may be solicited for to support the
emerging scope of the FPIC process. Some experts and stakeholders, such as government
institutions, nongovernmental and Indigenous Peoples’ organizations, and scientific
institutions may have a critical role in both the implementation of the FPIC process and the
FPIC Agreement.

The Organization may work with stakeholders in separate processes or, if all parties agree,
in a multi-stakeholder working group. However, such processes should not be assumed to
replace an FPIC process between The Organization and affected rights holders.

The goal of expanded involvement is to support the design and Criterion 7.6 of the ESC

implementation of the FPIC process, generate broader backing for P&C requires The

the outcomes of the process among various stakeholders, Organization to engage

particularly states, and promote better relationships among all local with interested

stakeholders. stakeholders at their
request.

2.2 Establish a Structure with Trained Personnel and
Resources

Depending on SIR, The Organization might consider establishing a team with trained
personnel and dedicated resources. At a minimum, The Organization should have
appropriate staff and support with suitable capacities to undertake the tasks associated with
the negotiation of an FPIC process. A team that is familiar with the management context and
includes women and members of ethnic groups represented in the local population
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(including Indigenous Peoples) will likely be more successful in designing a culturally
appropriate engagement process.

RECOMMENDED ACTIONS:

The Organization Rights Holders

Appropriate to SIR, establish an internal
structure to deal explicitly with rights holders’
engagement processes

Receive comprehensive orientation on
the culture of the rights holder FPIC

Be trained in recognizing and
respecting the protocols and values of
rights holders

Be trained in effective communication
and translation of complex legal issues,
and

Be encouraged to seek additional
expertise when needed

Ensure the certification team can
intervene directly in the decision-
making bodies of the organization with
strong internal communication (e.g.
board, management, council)

Ensure the team has dedicated
materials and equipment

Recommend resources or approaches for The
Organization to effectively increase both The
Organization and community knowledge

e E.g. community vetted information
such as a resource library or list of
accepted knowledge holders

2.3 Develop Appropriate Communication and Information Strategies

Communication is an essential aspect of the ‘informed’ element of FPIC. The required mode,
content, and intensity of the communication depends on local circumstances, but the most
important aspect is to establish a relationship based on trust and learning. This can be
achieved through effective iterative discussions that result in an exchange of information and
views on an ongoing basis.

The Organization, depending on SIR, may consider developinga | a co-designed
communication plan specific to the FPIC Process. This will help participatory mapping and
ensure that all aspects of the process are communicated to rights | impact assessment is an
holders, other interested parties and CBs. The Organization may | effective way to combine
take the lead on designing the communication plan, with informing rights holders
participation from affected rights holder representatives. while also building a

relationship based on trust.
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Communication with rights holders must be in the language they speak and using a medium
they understand and prefer. It is important to note that some words may not exist in rights
holders’ languages and can be difficult to conceptualize.

RECOMMENDED ACTIONS:

The Organization Rights Holders

Use direct communication (face-to-face) as the
default method, unless high levels of literacy are
apparent, or circumstances dictate otherwise

Use a combination of small-group and
community-wide sessions to share information,
with guidance from rights holder representatives

e Present information that is complete as
early as possible

2.4 Engage with Affected Rights Holders and Develop a Process Agreement

To achieve a climate of confidence and mutual respect, the FPIC process itself can be a
product of an earlier agreement. In this Guideline, this kind of agreement is referred to as a
Process Agreement. If established early in the FPIC Process, a Process Agreement will help
facilitate a decision-making process by affected rights holders.

The Process Agreement is not a consent agreement. It is a formal mechanism, negotiated
between The Organization and affected rights holders early in the FPIC process and is to
guide early engagement expectations.

It may be expressed as a documented resolution, decree, or formal
agreement. The Qrganization shoqld Qetermine if there is also a serves 1o establish a
culturally appropriate means of validating agreement that would climate of confidence and
enable witnessing by the community (e.g. oral testimony or mutual respect by
ceremony). It may also serve as an important indicator of the level establishing an early

of effort that will be needed to develop a plan for the FPIC Process. shared understanding of
the FPIC process

A Process Agreement

The Process Agreement plays a critical role in establishing the
scope of an FPIC process. In practice, management activities may take place over complex
ecological, social and cultural landscapes.

A Process Agreement may include, but is not limited to:

o An agreed scope of the FPIC process;

e Protocols for negotiations and decision making at all stages of the FPIC process;

o Timelines for implementation, noting that new applicants to FSC certification and
current FSC certificate holders will likely differ;

e Representation in the FPIC process;
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o Date of signing and expiry date, if applicable;

o Clear phasing of the FPIC process, in line with continuous and iterative decision
making;

¢ Terms of verification and observation of the FPIC process (Step 6);

¢ Financial commitments of FPIC process;

e Acceptable use of advisors, facilitators, and observers;

e Capacity-building strategy, if necessary;

e Mechanism for monitoring the FPIC process;

e Mechanism to formalize the FPIC agreement (Step 6);

o Types of documents to be shared, such as results of impact assessments (Step 3
(3.4));

e Treatment of intellectual property, such as mapping products (Step 3 (3.2));

¢ Interim dispute-resolution process, and

¢ Record of actions taken in the process.

105 If the rights holders withhold their consent to negotiating a Process Agreement, or the
negotiations did not result in an agreement, it is possible for The Organization to enter into a
dispute resolution process where the priority is to gain an understanding of the concerns,
impacts and development desires of the affected rights holders. Meanwhile, the
Organization must uphold the right to withhold consent which may mean The Organization
ceases operations in certain areas.

106 RECOMMENDED ACTIONS:

The Organization Rights Holders
Establish a mutual understanding and Community engagement plans should be
agreement on the need for a Process prepared and mutually agreed with The
Agreement interim to the FPIC Agreement to Organization

SUPReI e HAIC [prossss Assess community capacity for participation in

e Develop understanding of how the the negotiation process in collaboration with The
Indigenous and local decision-making Organization. Capacity includes more than
procedures work in order to establish a financial resources. It might also include:

timeline for activities.
e technical knowledge, networks, and time,

and

e access to decision-making tools (e.g.
geographic information system (GIS) used
by The Organization

Consider the involvement of an independent Consider the involvement of an independent
verifier and/or observer verifier and/or observer
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2.5 Further Define Management Activities likely to Affect Rights Holders

At this stage, The Organization and rights holders can define more precisely the
management activities that are likely to affect their rights. This forms the scope of the FPIC
process. Effective participatory mapping and assessments will be needed in which affected
rights holders are fully engaged (Step 3). Mapping and assessments will provide further
information and help The Organization further define and amend the management activities

before entering into negotiations.

Developing a deep understanding of the defining characteristics of
rights holders in the context of the management unit is key (Part 1).
In some cases, extensive research may be necessary to define
groups for the purposes of understanding who has the right to
grant, withhold and withdraw consent through an FPIC process and
those who have the right to participate in decision making, but not

Consider requirements of
Principle 7 in the NFSS
that are relevant to the
implementation of the
FPIC process.

grant consent. Triangulate information sources such as Indigenous Peoples themselves,
local communities, regional confederations, Councils and organizations, academic
institutions, community-based organizations and official government databases (e.g.

census), if available.

Once affected rights holders are identified, information on proposed management activities

is shared, including:

e The purpose, scope, reversibility, size, nature, and duration of the forest operation;

e The areas that will be affected;

o The outcomes of the participatory mapping and subsequent revisions to
management activities (See Step 3.4 and Step 4.1); and
e The costs and benefits resulting from the management activities for all parties.

RECOMMENDED ACTIONS:

The Organization

Be inclusive and respectful of cultural protocols
and decision making when identifying customary
rights

e Consider hiring a community
facilitator/interpreter

Rights Holders

Become familiar with potential positive and
negative impacts of forestry operations

When possible, confirm that external advisors to
the process are known, respected and trusted
by the affected rights holders

Provide full content of the proposed
management activities to affected rights holders

Become familiar with other principles within the
standard that require rights holder engagement
(tables 2 and 3 provide some direction on other
relevant principles and criteria)
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The Organization ‘ Rights Holders

Describe how the harvested resource is used by
The Organization and the type of benefits
received as a result of The Organization’s
management role (e.g. management costs and
value-added opportunities)

Determine the need for participatory mapping Determine capacity needs to ensure effective
and impact assessment in cooperation with participation in mapping and impact

affected rights holders assessment

Acknowledge cumulative development impacts Provide information about other competing

on rights holders, their lands, resources, and lands interests within their lands and territories
territories (e.g. mining, energy developments, etc.)

Q15: Is the description of this step clear? If not, why not and how can it be improved?

Q16: Do you disagree with any of the recommended actions? If yes, please identify them
and explain why.

STEP 3: participatory Mapping and Impact Assessments

Elements of Step 3

3.1 Ensure sufficient community capacity for mapping and assessments

3.2 Participatory mapping

3.3 Conflicting claims between communities

3.4 Engage in participatory impact assessments

3.1 Ensure Sufficient Community Capacity for Mapping and Assessments

An earlier step in this process (Step 2) addressed the capacity-building requirements for The
Organization. This step reinforces the need to support the capacity-building efforts of
affected rights holders that were identified in Step 2 (2.4).

Prior to the commencement of management activities, a capacity needs assessment in
general, and more specifically for mapping and assessments, is recommended. Where
resources do not already exist to support the affected rights holder (e.g. mapping experts
and coordinators), and the affected rights holders have indicated they require support, The
Organization ensures support is made available proportionate to the size, scale, intensity
and risk of the operation.

To ensure the values of affected rights holders are captured through mapping, The
Organization acknowledges from the outset that different bodies of knowledge (i.e. ways of
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knowing and understanding the world) exist within different groups. Therefore, the methods
for mapping must respect the local and traditional knowledge of affected rights holders.

RECOMMENDED ACTIONS:

The Organization Affected Rights Holders

Review the Process Agreement for expectations | Consider adaptation of existing mapping efforts
on mapping and assessments for forestry purposes

e Required/requested scale of maps for
mapping and assessment purposes

Support the building of community readiness: Assess community readiness:

e Encourage rights holders to identify e |dentify members to carry out the
individuals to carry out the mapping/assessments, acknowledging that
mapping/assessments different bodies of knowledge exist within

different groups within the community (e.qg.

e Make available resources where they do youth, elders, women)

not already exist

Recognize community mapping is an iterative Identify the need for external support and
and living process that will evolve over time. ensure there is a clear plan for putting it in place

3.2 Participatory Mapping

Participatory mapping is the creation of maps by communities, often with the support of
external partners, for the purposes of decision making. They provide a visual representation
of what the rights holders consider their lands, territories, and resources, and their significant
features. Since claims based on customary rights are often not formally recognized in law,
these claims need to be mapped to document community-recognized rights.

The overview of claims (assertions) and rights identified in Step 1 (1.5) gives a good
indication of what needs to be mapped. If the affected rights holders already have maps
indicating the location of their interests and values associated with their right to lands,
resources and territories, they should be used as a baseline for the participatory mapping
process.

Initial maps created through a participatory mapping exercise will establish a shared
understanding between The Organization and affected rights holder of baseline ecological,
social, and cultural conditions of traditional lands, territories, and resources. Baseline
measures allow for the monitoring of the impacts of management activities over time.
Participatory mapping may be integrated with impact assessment.
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118 Cumulative impacts may be the determining factor in the affected
rights holder’s decision to grant consent. Documenting concerns
about development outside the scope of forest management
activities is critical should the affected rights holder take a

Approaches to information
sharing and protection of

intellectual property should
be mutually agreed early in

cumulative effects approach to assessing the impact of FSC the FPIC process and
management activities on rights. For this reason, mapping and included in a Process
impact assessment often happen at the same time (see Step 3 Agreement, if one is
(3.4)). negotiated.

119 In many circumstances the Best Available Information on the local ecological, social, and
cultural conditions of an area will be held by Indigenous Peoples in or adjacent to the
management unit. However, these same people may also wish to keep some areas of high
cultural significance confidential. Explaining the benefits of identifying such areas may be
necessary, for example given the relevance and management opportunities (e.g. protection)
of these areas as High Conservation Values (HCV 9 — Cultural Values).

120 Table 2 identifies many areas of the FSC P&Cs that require rights and/or interests to be
taken into consideration during mapping and assessments outside of the Principle 3
requirements.

Table 3: Rights holder information to be mapped through a participatory process

Example of rights holder information to be mapped Relevant IGIs
Legal and customary rights of tenure 3.1.2,34.1,4.1.2
Legal and customary access to, and use rights of, the forest 1.3.1,31.2,34.1,41.2

resources and ecosystem services

Areas where rights are contested 1.6.1,3.1.2,4.1.2

Sites where Indigenous Peoples claim their rights are being violated | 3.2.2, 3.2.3, 3.4.1

Large landscape features (areas of protection from all development, | 3.1.2, 3.4.1
Indigenous cultural landscapes — or ICLs)

HCVs: 34.1,351,4.7.1,6.4.1,
Rare and endangered species and habitats upon which rights 911
holders rely

Ecosystem services (e.g. water sources, critical shade trees)

Culturally significant sites and landscapes

Hunting, fishing, trapping, collecting, and settlement sites 14.1,34.1
Harvesting permits Principle 1, Annex A
Nationally and regionally protected sites with Indigenous Peoples Principle 1, Annex A
agreements

Environment values outside the management unit 6.1.1

Identification of native ecosystems 6.5.1

FSC-GUI-30-003 V2.0 EN
FSC GUIDELINES FOR THE IMPLEMENTATION OF THE RIGHT TO FREE, PRIOR
AND INFORMED CONSENT (FPIC), JUNE 2020
—-390f72-


file:///C:/Users/j.meier-doernberg/Documents/22102019/23102018/PSU/FPIC/Pamela/Public%20Consultation%20V2.0/FSCIC%20FPIC%20D2_27052020_FINAL%20CORR.docx%23participatoryimpactassess
file:///C:/Users/j.meier-doernberg/Documents/22102019/23102018/PSU/FPIC/Pamela/Public%20Consultation%20V2.0/FSCIC%20FPIC%20D2_27052020_FINAL%20CORR.docx%23participatoryimpactassess
file:///C:/Users/j.meier-doernberg/Documents/22102019/23102018/PSU/FPIC/Pamela/Public%20Consultation%20V2.0/FSCIC%20FPIC%20D2_27052020_FINAL%20CORR.docx%23_Terms_used_in

Example of rights holder information to be mapped

Relevant IGls

Elements of the management plan

Principle 7, Annex E

Areas of natural hazards (e.g. landslides, flooding)

Principle 8, Annex G

Invasive species

Principle 8, Annex G

Landscapes (IFLs)

Indigenous Peoples priority uses of core areas in Intact Forest

Principle 9, Annex H

121 Note: Specific guidance for forest managers on IFLs and HCVs will be available at the ESC Document

122

123

Centre.

RECOMMENDED ACTIONS:

The Organization Affected Rights Holders

Consider using ‘works in progress’ on mapping
and assessments (for other sectors of
development or for governance purposes) on
lands and territories proposed for development
in the FSC process

Use relevant ‘works in progress’ on mapping
and assessments (for other sectors of
development or for governance purposes) on
lands and territories that may be used in the
FSC process, i.e. limit duplication of effort

Make available a mechanism to enable the
inclusion of all new information in maps and
assessment reports as it becomes available

o Respect the choice of affected rights
holders to share (or not), under specified
conditions, information related to traditional
knowledge, land, and territorial uses

Provide new information to The Organization as
it becomes available

Negotiate a confidentiality agreement, or
protocol, to address information-sharing; this
should be included in the Process Agreement

Prepare a map and/or alternative overview
showing all claims and land usage, all HCVs
relevant to affected rights holders, and the rights
of the identified communities.

3.3 Conflicting Claims between Communities

Creating maps and images, including sketch maps, GIS maps overlaid on topographic
maps, satellite images, and aerial photographs can spark latent conflict or re-open boundary
discussions. Boundaries between other settlement groups are often vague, overlapping, or

otherwise disputed.
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124 Mapping for the purposes of implementing an FPIC process may give forests, particularly
remote forests, a new value that can escalate conflict between neighbouring groups.
Mechanisms for conflict management and dispute resolution with the FPIC process should
be planned for in advance for the following scenarios:

125

126

¢ Boundary and governance disputes between
neighbouring communities or within communities;

o Disagreement on the claimed rights of communities;

¢ Difficulties clearly identifying rights for the purposes of

mapping; or

e Multiple and parallel claims to the same land and

resources by different rights holders

The Organization may be able to avoid contested areas of a
management unit or reduce the impact on affected rights holders

Respect the autonomy of
affected rights holders by
discussing land-based
information with each
community separately. The
Organization cannot be
expected to create or moderate
relationships between affected
rights holders and should avoid
assuming this role unless they
are specifically asked to do so.

through negotiated efforts. There may also be circumstances where The Organization
provides support to affected rights holders to carry out their own investigation and dispute
resolution process. The Organization is responsible for discussing the potential impacts of
management activities with all affected rights holders. If discussion is not possible, The
Organization may choose to withdraw from the disputed area until an agreed conflict

resolution process is in place.

RECOMMENDED ACTIONS:

The Organization Affected Rights Holders

Develop an understanding of the land stewardship
responsibilities of affected rights holders

Consider making dispute resolution support
available for affected rights holders

e Review conflict resolution mechanisms agreed
to in the Process Agreement

¢ Acknowledge ability of right-holders to seek
resolutions independently

Implement mutually agreed conflict
resolution mechanisms identified in Process
Agreement

e Seek dialogue and resolution of the
conflict

e Consider requesting support for this
process from The Organization or
others

o Apply customary procedures for conflict
resolution, if appropriate

Consider mapping ‘use zones’, ‘shared use areas’,
‘common areas’ etc. rather than boundaries in the
context of property rights

Observe and record boundary discrepancies for the
purposes of audits
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128
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131

Refer to claims identified in Step 1 (1.5) as a
preliminary baseline and refine when new
information becomes available

Document informed objections to the FPIC process
and/or planned forest activity

e Investigate the nature and scope of the conflict
and the role of forest activities in the conflict

3.4 Engage in Participatory Impact Assessments

In practice, this step will likely be integrated with the participatory mapping process
described in section 3.2. However, if revisions and participatory impact assessments are
done separately, be prepared to revise the draft management plan based on the
participatory mapping outcomes before implementing a participatory impact assessment.

Once the affected rights holders are informed, use culturally appropriate methods to explain
how the outcomes of the participatory mapping influenced the development of the revised
management plan. This information then becomes the basis for the impact assessments.

An assessment of direct, indirect, and cumulative impacts of multiple-sector development
with full respect for traditional, cultural, and social aspects is key. Impact assessments that
are part of an FPIC process are participatory to 1) facilitate early warning signs of potential
impacts and 2) to increase the likelihood that the assessments will include the issues of
concern to affected rights holders.

Meaningful Participation builds trust in the relationship and agreement on the outcomes of
the impact assessment. Since different segments of the affected rights holders may use
resources differently, it is important that assessments and baseline studies ensure
participation. Participatory impact assessments are also required to ensure that forest
management activities do not negatively affect HCVs (Principle 9).

RECOMMENDED ACTIONS:

The Organization ‘ Affected Rights Holders

Agree on the scope and outcomes of the
participatory mapping and impact assessments

Determine whether affected rights holders have
their own protocols, laws and policies that
address forest management

Consider educating The Organization and other
authorities about community protocols, laws and
policies that address forest management

Respecting the boundaries of confidentiality,
discuss the economic, social and environmental
values of the forest resources extracted through
management activities

Consider requirements for HCVs in Principle 9

Prepare a list of HCV 5 and 6 values (Principle
9) important to the community, being sure to
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The Organization ‘ Affected Rights Holders

specify what can be shared and what is
confidential

Determine whether there is a need to change
the management plan based on input from the
impact assessment

e If achange is necessary, provide an
update of the plan to the affected rights
holders

e Communicate all changes affected rights
holders in advance of the negotiation
phase

Q17: Is the description of this step clear? If not, why not and how can it be improved?

Q18: Do you agree or disagree with any aspects of the Participatory Impact Assessments? If
yes, please identify them and explain why.

STEP 4: Inform Affected Rights Holders
Elements of Step 4

4.1 Revise proposed management activities and fully inform affected rights holders

4.2 The affected rights holders decide on further negotiations

4.1 Revise Proposed Management Activities and Fully Inform Affected Rights
Holders

132 By this stage, The Organization should be engaged in an iterative and inclusive information-
sharing process with affected rights holders. A desired outcome of an iterative process is to
increase the knowledge of both affected rights holders and The Organization in order to
build an understanding of the impacts of management activities. The sharing of technical
information and outcomes of the impact assessments, while challenging, is critical to
upholding the ‘informed’ element of FPIC.

133 Thg _O_rganizaf[i_on may need to r_evise_ t_he proposed management [ practice, participatory
activities to mitigate impacts on identified rights based on the mapping (Step 3.2), impact
outcomes from the participatory impact assessments (see Step assessment (Step 3.4),
3.4). Since the revised proposed management plan represents and the revising of
the interim results of the FPIC Process, all revisions should be management activities
completed prior to the revised plan being presented to the may be integrated
communities for a decision. If the community asks for specific processes.

additional information, this should be provided as soon as
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possible. Reports of consultations with rights holders should be comprehensive and reflect
all opinions presented.

To build trust, it is crucial that The Organization informs the affected rights holders. There is
risk in relying on third parties to carry out a communications plan on behalf of The
Organization. Regardless, the process for communicating information should be established
in the Process Agreement (Step 2.4).

Information that should be shared includes, but is not limited to:

The outcomes of the participatory impact assessments and HCV assessment;
Safeguards and measures to identify, assess, analyse, prevent, avoid, mitigate, and
remedy actual and potentially negative social, human rights, economic,
environmental, and heritage impacts, and a strategy to optimize positive impacts
(including sharing of benefits);

Programmes and activities regarding workers’ rights, occupational health and safety,
gender equality, Indigenous Peoples and local community relations, local economic
and social development, land acquisition (if applicable), stakeholder engagement,
and resolution of grievances, in line with the organization’s policies and objectives for
socially beneficial management;

The existing regulatory framework (e.g. forestry laws), the rights of the community,
and how these rights are affected by the planned forestry operation, such as
surrendering of land rights;

The different kinds of benefits and payments foreseen for the community;

How the activities will be managed, who will make which decisions;

The personnel likely to be involved in the execution of the proposed operation
(including Indigenous Peoples, private sector staff, research institutions, government
employees, and others); and

Social monitoring systems and other procedures.

136 RECOMMENDED ACTIONS:

in Step 3

The Organization Affected Rights Holders

Revise management activities and adapt the Be prepared to review the revised activities/plan
draft management plan; in some cases, this provided by The Organization based on data
may be integrated with participatory mapping and information provided

and impact assessments (integrated processes)

e Ensure information sharing is governed by
the process agreement and confidentiality
clauses

e Review the information package to
determine whether the benefits and risks
are proportional to the overall operation
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Requirements under P2 and P5 may fulfil some
of the needs and concerns of affected rights
holders

Inform the community of the effects
(environmental, social, economic, and cultural)
of the revised management activities

Consider collective/collaborative approaches
with neighbouring communities to negotiations
on mitigating impacts from management
activities

4.2 Affected Rights Holders Decide on Further Negotiations

Once the final proposed management activities are presented to affected rights holders, they
should be given time to implement internal decision-making processes and to decide
whether they want to continue negotiations on a consent agreement.

If the affected rights holders decide not to continue with negotiations because they feel the
impact of management activities will be too great, they have the right to withdraw from the
FPIC process. The Organization should make every effort to understand their reasons. An
attempt to revisit the consent question at a later stage is possible, but The Organization
must uphold the right of affected rights holders to withhold consent to management activities

that affect their rights.

While an FPIC process is central to the successful
implementation of Principle 3, it should not be conducted in
isolation of the other requirements in the National Forest
Stewardship Standard. An effective FPIC process may generate
information that fulfils other criteria. Therefore, significant benefit
is gained if The Organization continues to engage in, and
allocate resources to, an FPIC process, regardless of whether a

consent decision was granted.

RECOMMENDED ACTIONS:

Other FSC P&C that
require The Organization
to mitigate impacts to
Indigenous Peoples and
local community rights in
Criteria 1.6, 3.4, 7.6, and
9.1 of relevant NFSS.

The Organization Affected Rights Holders

Ensure all members of the certification team
understand the benefit of culturally appropriate
engagement with affected rights holders in all
aspects of FSC P&C implementation

Review the Process Agreement and reiterate
the decision-making process

If there are changes to the decision-making
structure or representation, make those
changes known to The Organization (e.g.
change in leadership)

Present draft final proposal for consideration
and negotiation towards a final consent
agreement

e Acknowledge and support the affected
rights holder’s decision-making process

Ensure decisions are taken freely, and in
accordance with the protocols and process
agreement
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If the affected rights holders decide not to Provide a rationale for decisions (e.g. yes, no,
engage in further negotiations, The Organization | not now) and present them to The Organization

may attempt to: and the community
e Understand the risks of proceeding with e The benefit of explaining the decision is to
proposed activities affecting their rights, encourage The Organization to enter a
resources, lands, or territories. problem-solving process if it decides to try
to further accommodate affected rights
e Modify or postpone activities to avoid any holders

impacts on their rights.

e Continue engagement with affected rights
holders

Q19: Is the description of this step clear? If not, why not and how can it be improved?

Q20: Do you disagree with any of the recommended actions? If yes, please identify them
and explain why.

STEP 5: Deliberate and Decide on the FPIC Agreement
Elements of Step 5

5.1 Determine readiness of all parties to enter negotiations

5.2 Negotiate mitigation, compensation, restoration and benefit-sharing

5.3 Establish arrangements for resolving disputes

5.4 Set up a participatory monitoring model

5.5 Affected rights holders decide on the proposed management activities

5.1 Determine Readiness of All Parties to Enter Negotiations

141 The art of reaching an agreement is unique to every culture, and in some instances strict
protocols may exist on how negotiations are carried out and decisions made. Capacity
requirements related to these protocols should be accommodated in the Process Agreement
and further implemented, if necessary.

142 The objective of the FPIC Agreement is to outline the conditions under which management
activities may impact collective rights. These impacts may be permanent or temporary
depending on the nature and scope of the management activity. The Process Agreement
negotiated at the outset of the FPIC process outlines the system or methods of negotiation
over the course of the FPIC process, without threat to the practice of a collectively held right.

143 Capacity-building for negotiations at this stage may include the following areas of
competency depending on the mitigation measures proposed, but they should also be
considered valuable assets over the entire FPIC process:
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e Legal advice;

¢ conflict management, negotiation and mediation skills, and advocacy techniques;

e monitoring and reporting skills;

e training in effective participation in forest management partnerships, if applicable;
e transparent and accountable book-keeping and financial management; and
e negotiating mitigation, compensation, restoration, and benefit-sharing.

RECOMMENDED ACTIONS:
The Organization ‘ Affected Rights Holders
Review all parties’ obligations and targets Review all parties’ obligations and targets
established through the Process Agreement established through the Process Agreement

Verify The Organization’s understanding of the Determine who is going to negotiate or assist
affected rights holder’s decision-making process | negotiations and how information will be shared

(i.e. who has authority to represent and
conclude negotiations)

Ensure negotiators are fully resourced to enter Ensure there is support for understanding
into negotiations with affected rights holders technical aspects of the management activities

needs

to determine longer-term impacts

Skills and resource needed include: Conflict
management, negotiation and mediation skills,
advocacy techniques, monitoring and reporting
skills, Transparent and accountable
bookkeeping (if needed) and transportation

Document the fulfilment of benchmarks of
community capacity readiness

5.2 Negotiate Mitigation, Compensation, Restoration and Benefit-sharing

Negotiations should consist of a dialogue on proposals, interests,
and concerns related to the management activities affecting
rights on identified lands, territories and resources. Periods of
negotiation and interactive dialogue are likely to be integrated
into the process, with time allowed for community
representatives and members to freely discuss among

Part 11l sections on Benefit-
sharing and Past
Grievances should be
reviewed along with this
section.

themselves their concerns related to the proposed management activities.

The Organization should ensure the scope of negotiations is an accurate reflection of the
impact of any newly proposed and continued management activities. It is important to also
recognize that perceptions of impacts may differ between and within affected rights holders.
Therefore, each affected rights holder must be treated as an autonomous, self-determined
group. Consider early discussions on the following topics (some discussed in more detail in

the following sections):
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¢ Measures to mitigate the negative and optimize the positive impacts;

o Compensation for past, current, or future losses or damages associated with the
management activities of The Organization;

¢ Benefit-sharing (e.g. revenue, job opportunities, and co-management options);

e Conditions and process for withdrawing consent;

e Dispute resolution process; and

o Treatment of new ideas arising during negotiations.

Affected rights holders have access to the results of impact assessments (Step 3 (3.2)).
Strategies that prevent and mitigate impacts should be included in the negotiation process
along with an implementation plan that includes the monitoring of compliance and impact
indicators (see 5.4 Participatory Monitoring Model).

The implementation plan for the FPIC Agreement should not be dependent on the
participation of third-party stakeholders, such as state governments, to be effective.
However, if in Step 2 (2.1) such a stakeholder agreed to participate as part of their legal or
legislated duties, this should be indicated in the negotiation process and The Organization
should document all agreements with third parties.

Negotiations and the implementation of agreed measures are likely to happen on an
ongoing basis and may not be approached as a separate step as it appears here. As with all
steps presented in this Guideline, the intent is to ensure that the activity happens at some
point in the FPIC process.

It is worth reiterating here that the FPIC process should not be approached in isolation of the
entire NFSS. Table 3 provides examples of criteria that may be discussed through a
comprehensive FPIC process.

Table 3: List of criteria in an NFSS that may be discussed in a comprehensive FPIC process

Criterion | NFSS Requirements that may be discussed in an FPIC Process

1.4 Protect against unauthorized or illegal settlement or resource use

1.6 Management of disputes

4.3 Provide reasonable opportunities for employment, training, and other
services

Instructions | Active engagement and co-management

for SDGs
3.2/4.2
4.4 Contribute to social and economic development
5.1 Diversify production to strengthen local economy
5.4 Use local processing, services, and value-addition facilities
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Criterion | NFSS Requirements that may be discussed in an FPIC Process

6.5 Restoration of native ecosystems

6.7 Protect or restore watercourses

9.1 Identification of HCVSs that are critical to the survival of Indigenous Peoples
and local community

9.2 Develop management strategies with rights holders where their rights and
interests have been identified

9.4 Participatory management planning and monitoring of HCVs

RECOMMENDED ACTIONS:

The Organization

Do not rush the negotiation and ensure the
Process Agreement is implemented

e Take the time needed to negotiate in good
faith and to the satisfaction of those
affected

Affected Rights Holders

Do not rush the negotiation and ensure the
Process Agreement is implemented

e Take the time needed to negotiate in good
faith and to the satisfaction of those
affected

e Acknowledge differences of opinions that
exist within the community

Confirm representatives are able to conclude
the negotiation process

Identify the representative(s) who will negotiate
the FPIC process

It is important to have a complete set of records
for the negotiation process (e.g. meeting
minutes); these documents may be co-
developed

It is important to have a complete set of records
for the negotiation process (e.g. meeting
minutes); these documents may be co-
developed

Check the satisfaction of negotiation results with
those affected in the community

5.3 Establish Arrangements for Resolving Disputes

The Organization and affected rights holders should be prepared for unforeseen
developments and changes in circumstance. Despite good faith efforts, the parties involved
may still raise grievances that if not resolved, escalate into disputes. A dispute resolution
process is a safeguard to maintain a good relationship. In this respect, it is important to

resolve any grievances as soon as possible.

153 A dispute resolution process does not remove the right to withhold consent but provides an
opportunity to resolve grievances before they escalate to a dispute (or a dispute of

substantial magnitude).
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RECOMMENDED ACTIONS:

The Organization

Review established dispute resolution process
included in the Process Agreement (Step 2.5)

Affected Rights Holders

Inform The Organization about local protocols
on dispute resolution, if not already addressed
in Process Agreement

Affected rights holders should be provided with
a reliable contact who is available and able to
communicate in their preferred language and
format

Schedule regular meetings with the affected
rights holders so that individuals or the
community can raise their concerns

Complaints should be identified as early as
possible, rather than waiting for an escalation to
‘conflict’ status

5.4 Set up a Participatory Monitoring Model

The FPIC process, as it is described in this Guideline, includes an early Process Agreement
(Step 2 (2.4)) that incorporates participatory monitoring of the process steps. This step
focuses on the development a longer-term participatory monitoring model for the
implementation of the negotiated FPIC Agreement reached as a result of the FPIC Process.

The right to grant, withhold or withdraw FPIC is retained once a decision is taken by the
affected rights holders and communicated to The Organization. Therefore, the parties to the
FPIC Agreement should continue to implement the FPIC Process, making improvements
where necessary. The parties must plan to monitor the implementation of the FPIC

Agreement over the term of the FSC certificate.

RECOMMENDED ACTIONS:

The Organization

Identify and communicate to affected rights
holders who within The Organization will be
responsible for monitoring the FPIC agreement

Affected Rights Holders

Assess whether there is capacity to participate
in monitoring

e |Ifthere is a lack of capacity, the
community could request support from
The Organization to monitor the FPIC
Agreement

Distinguish between monitoring established in
Process Agreement (FPIC Process) and
monitoring the implementation of the FPIC
Agreement
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5.5 Affected Rights Holders Decide on the Proposed Management Activities

Decisions on the proposed management activities discussed throughout the FPIC process
will be made in accordance with the Process Agreement. The Organization should allow
time for internal discussion by the affected rights holders on interim agreements, provide
support for independent counsel, allow enough time for inclusive engagement, and explicitly
acknowledge that affected rights holders can still say ‘no’ to all or parts of the proposal.

If the decision of the affected rights holder is to withhold consent, with or without conditions,
and an FPIC Agreement is not reached, The Organization must respect and uphold the ‘no’
decision. In some cases, when consent is withheld, the FPIC Process itself may still be
considered satisfactory and beneficial by the affected rights holder (see Policy Motion
40/2017 below). If this is the case, The Organization confirms with the affected rights holders
that management activities will not violate identified legal and customary rights.

Policy Motion 40/2017: New IGI to clarify that FPIC is to be achieved over time through a
mutually agreed process.

The following small edits to I1Gls related to Indigenous Peoples, and a new IGI allowing a mutually-
agreed FPIC process, advancing to the community’s satisfaction, when the community finds it of
higher value than being rushed to conclude an FPIC agreement in order for the certification applicant
to comply with criterion 3.3 by the time of the next audit, [were approved in 2017], specifically:

A) 3.1.2: Deleted the word "issues”. The wording for the 1Gl is as follows: 3.1.2 Through culturally
appropriate* engagement* with the Indigenous Peoples* identified in 3.1.1, the following are
documented and/or mapped.

B) 3.2.4.2 & 4.2.4.2: Deleted the words "over which they are considering delegation of control". The
wording for the I1Gl is as follows: 3.2.4.2 & 4.2.4 Free, prior and informed consent* is granted by
Indigenous Peoples*/local communities* prior to management activities that affect their identified
rights through a process that includes:... 2) Informing the Indigenous Peoples*/local communities* of
the value of the resource, in economic, social and environmental terms;

C) The wording of the new IGl is as follows:

3.2.5 Where the FPIC process has not yet resulted in an FPIC agreement, the Organisation and the
affected Indigenous Peoples’/local communities are engaged in a mutually agreed FPIC process that
is advancing, in good faith* and with which the community is satisfied.

*Good Faith is a term used in ILO Conventions and recognized as an auditable element: The principle
of good faith implies that the parties make every effort to reach an agreement, conduct genuine and
constructive negotiations, avoid delays in negotiations, respect agreements concluded and applied in,
and give sufficient time to discuss and settle disputes.

RECOMMENDED ACTIONS

The Organization Affected Rights Holders

Ensure that time and resources are available for | The decision is taken according to internal

the affected rights holder to take a decision protocols, ideally explained in the Process
according to their internal decision-making Agreement

process (ideally included in the Process

Agreement)
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If appropriate, the decision should be shared
with the entire community before communicating
with The Organization to address differences of
opinion

Q21: Is the description of this step clear? If not, why not and how can it be improved?

Q22: Do you disagree with any of the recommended actions? If yes, please identify them
and explain why.

STEP 6: Verify and Formalize the FPIC Agreement
Elements of Step 6

6.1 Consider using a third-party verification mechanism

6.2 Formalize the FPIC Agreement

6.1 Consider using a Third-Party Verification Mechanism

Ultimately, the CB has the responsibility to verify that FPIC has been granted by affected
rights holders. If consent has not been granted, then the CB assesses whether the FPIC
process is progressing in a meaningful way and to the satisfaction of the rights holder as per
IGI 3.2.5.

However, involving a third-party independent verifier with specialized knowledge in the FSC
FPIC process and national/regional contexts for human rights may contribute greatly to
delivering the evidence needed by certifying bodies to assess whether The Organization
fulfils the requirements of the relevant NFSS.

Verification is a proactive measure to enable early detection of failed or inadequate process
design, function, or resourcing. If voluntary verification identifies specific deficiencies in the
process of obtaining consent, all parties are able to have an open dialogue and mitigate
identified deficiencies.

RECOMMENDED ACTIONS

The Organization ‘ Affected Rights Holders
Consider the use of independent verification, Discuss the value of independent verification
particularly in complex operating environments with The Organization and support network
e If an independent observer is used, it e Ideally, verification is addressed in the
should be mutually agreed Process Agreement (Step 2, 2.4)

e If an independent observer is used, it
should be mutually agreed with The
Organization
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The Organization ‘ Affected Rights Holders

Include conditions of verification in the Process
Agreement

Independent verification should be documented
and shared with the affected rights holders as
per the Process Agreement

Work to reach mutual agreement on the content | Work to reach mutual agreement on the content
and format of the FPIC Agreement and format of the binding FPIC Agreement

6.2 Formalize the FPIC Agreement

Once an FPIC Agreement is reached, all parties are bound by it and consent cannot be
arbitrarily withdrawn. As explained in the development of the Process Agreement (Step 2
(2.4)), an effective, forward-looking FPIC Agreement will include a dispute resolution
process and necessary conditions upon which consent is granted or withdrawn.

The monitoring mechanism established in Step 5 (5.4) will ensure the parties adhere to the
agreed activities. If they do not, or if information becomes available that gives good reason
to reconsider or renegotiate the FPIC Agreement, the parties can make use of established
dispute resolution mechanisms (i.e. Process Agreement).

Indigenous Peoples, as affected rights holders, may not want to enter a legally binding
agreement with The Organization, as it may be perceived to have repercussions on their
legal position or negotiation status with the state. In these situations, parties may decide to
utilize a different form of agreement (e.g. Memorandum of Understanding or protocol
agreement) with explicitly stated objectives to respect the right to grant, withhold or withdraw
FPIC. The potential for this scenario should be discussed early in the development of the
FPIC process (Step 2).

RECOMMENDED ACTIONS:

The Organization Affected Rights Holders

Maintain appropriate records of all agreements,
including written accounts and audio or film
records

e Make records available to the parties of the
agreement in their preferred language
and/or media formats

Identify the conditions under which a consent
decision may be ‘withheld’ or ‘withdrawn and
ensure they are discussed with The
Organization and included in the FPIC
Agreement (or binding agreement)
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Q23: Is the description of this step clear? If not, why not and how can it be improved?

Q24: Do you disagree with any of the recommended actions? If yes, please identify them
and explain why.

STEP 7: Implement and Monitor the FPIC Agreement
Element of Step 7

7.1 Implement and jointly monitor the FPIC agreement

7.1 Implement and Jointly Monitor the FPIC Agreement

The relationship between The Organization and rights holder does not end once an FPIC
Agreement is reached. All parties should continue to invest in maintaining a good
relationship by honouring the FPIC Agreement and applying the tools and knowledge
acquired during the FPIC process.

The agreements reached through the FPIC process are based on trust. This requires that
representatives of involved parties know and respect each other, be accessible, and be
willing and able to find solutions during and after the initial agreement is established. Any
important new information or changing circumstances, e.g. legal context or legislation or
changes in leadership of rights holders, should be shared transparently and discussed if
necessary.

A joint monitoring plan between the parties to the FPIC Agreement will offer opportunities for
continuous improvement. Just as with the Process Agreement, the parties may learn that
there are different perceptions of success about the FPIC Agreement and therefore differing
indictors and values should be expected and mutually agreed in the monitoring plan.

The Organization ought to have had several discussions with the rights holder to attempt a
preliminary list of indicators to monitor the implementation of the FPIC Agreement. Affected
rights holders may provide their own list with justification, but just as with other steps in the
FPIC process, these too should be negotiable between the parties. Parties should remain
accessible to each other and be open to periodic reviews of the agreements, especially
when new information is shared.

RECOMMENDED ACTIONS:

The Organization Affected Rights Holders

Ensure monitoring is participatory and focuses | Monitor the FPIC Agreement and make
on whether the FPIC Agreement and the records available to The Organization
associated management plans are being

implemented as agreed
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The Organization ‘ Affected Rights Holders

e Monitor the FPIC Agreement and make
records available to all parties to the
Agreement

Maintain relationships in good faith, Maintain relationships in good faith,
understanding that at any time an affected understanding that at any time reasons may be
rights holder may give reason to withdraw given to withdraw consent

consent

Q25: Is the description of this step clear? If not, why not and how can it be improved?

Q26: Do you disagree with any of the recommended actions? If yes, please identify them
and explain why.

Part lll: Key Concepts

This section of the Guideline provides a brief introduction of key concepts found throughout
the FSC P&Cs with the aim to connect them with the implementation of an FPIC process.
This section also provides a starting point for the development of a Process Agreement.

Benefit Sharing

It is critical that The Organization evaluate how planned The parties to the FPIC
management activities build long-lasting and mutually beneficial process and Agreement
relationships, including reasonable benefits for the affected rights | should be transparent and
holders. Benefit-sharing is recommended for obtaining and use due diligence in
maintaining FPIC where forest management occurs at a scale negotiations for any benefit
and/or intensity that significantly impacts the lands, territories sharing to avoid its
and resources of affected rights holders. misinterpretation as
bribing, coercion or
Benefits may be broadly defined, and can include, for example, manipulation.

joint ventures, profit-sharing, sharing of resource revenue,
provision of goods and services, e.g. roads, clinics, housing, and schools, preferential
employment, training, and contributions to community-development funds.

Q27: Is the description of the benefit sharing clear?

Q28: If not, why not and how can it be improved?

Binding Agreement

A ‘binding agreement’ describes any agreement that is ratified by affected rights holders and
documented in writing or in another format that is culturally appropriate. In the context of an
ongoing FPIC process, any agreement reached remains valid as long as it is subject to a
continuous process of dialogue and monitoring for compliance.
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However, a consent decision cannot be expected to permanently fix the affected rights
holders to conditions in an agreement when evidence exists that those conditions have been
breached or they are no longer valid in light of new information or conditions. The parties to
the agreement should anticipate that situations change, and the agreement should include
provisions for renegotiation, renewal, termination, economic conditions and other terms and
conditions.

Once consent is given and documented through an agreement, neither party should
withdraw it arbitrarily — it is ‘binding’ on both parties. If consent is withdrawn (or granted),
The Organization should determine and document the reason, noting the change of
conditions to the agreement and plans to mitigate negative impacts on identified rights.
Otherwise, if the conditions upon which the original consent was based are being met, and
to the satisfaction of the affected rights holders, ongoing consent is implied.

There are practical considerations that may impact the ability of A consent decision
The Organization to produce a binding agreement at the time of documented through an

audit. For example, community economic priorities in another agreement and negotiated
sector, legal and judicial obstacles can arise when Indigenous in good faith should not be
Peoples’ institutions lack legal standing in national law, or withdrawn arbitrarily — it is
Indigenous Peoples are not recognized by or registered as binding’ on all parties.

citizens of the State, unplanned community event or governance
issue. This reinforces the importance of respecting customary laws and honouring
customary systems for maintaining agreements. Should a binding agreement be perceived
as a threat to legal standing, a clause may be included in the agreement to allow affected
rights holders to accept the temporary activities of The Organization without prejudice to
claims of legal or customary rights.

Q29: Is the description of the binding agreement clear?

Q30: If not, why not and how can it be improved?

Culturally Appropriate Engagement

The phrase ‘culturally appropriate’ is used throughout the FSC P&C and IGls in relation to
the design and implementation of dispute resolution and engagement processes with
workers, stakeholders and rights holders. It is a concept closely aligned with all elements of
the FPIC process.

Culturally appropriate processes consider cultural differences, such as:

preferences for direct or indirect negotiation;

attitudes towards competition, cooperation, and conflict;

the desire to preserve relationships among complainants;

authority, social rank, and status;

ways of understanding and interpreting the world;

concepts of time management;

attitudes towards third parties, and

the broader social and institutional environment in which forestry activities occur.
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The phrase is defined in the Glossary; however, the most informative guidance on the
expectations of ‘culturally appropriate engagement’ can be found in IGI 7.6.2 which states
that culturally appropriate engagement is used to:

o Determine appropriate representatives and contact points (including where
appropriate, local institutions, organizations and authorities);

e Determine mutually agreed communication channels allowing for information to flow
in both directions;

o Ensure all actors (women, youth, elderly, minorities) are represented and engaged
equitably;

e Ensure all meetings, all points discussed, and all agreements reached are recorded;
Ensure the content of meeting records is approved; and

e Ensure the results of all culturally appropriate engagement activities are shared with
those involved.

Depending on the SIR of the operation, The Organization may engage local experts as
facilitators or interpreters to develop a corporate policy statement that communicates a
commitment to respect customs, values, sensitivities, and ways of life of the people that may
be affected by their management activities.

Q31: Is the description of the culturally appropriate engagement clear?

Q32: If not, why not and how can it be improved?

Dispute Resolution

A dispute resolution process should be viewed as a mutually agreed proactive measure to
prevent the breakdown of negotiations. The Organization should make affected rights
holders aware of the existing 3-step dispute resolution mechanisms within the FSC system,
starting with The Organization, then certifying body, and finally, Accreditation Services
International. Depending on the circumstances of the dispute and the rights holder, third-
party assistance may be required to utilize the FSC system.

General guidance for a dispute resolution process: -
It is important to

distinguish between issues

e Incorporate a community’s own systems for dispute that can be dealt with and

resolution, and make known how internal disputes are those that cannot through

addressed:; . an FSC dispute resolution
Keep it simple and accessible; process.

The process should be mutually agreed,;
A neutral third party may be jointly selected to facilitate the process; and
Senior personnel on all sides of the dispute are encouraged to provide local
managers with the mandate to seek time-bound solutions
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Guidance for National Offices and Standard Development Groups

Standard Development Groups may want to suggest a regional framework for dispute resolution
that can be shared with affected rights holders.

FSC national offices should monitor disputes that arise to certifying bodies and ASI to understand
circumstances and inform future guidance. National offices may also want to ensure certifying
bodies practicing in the region have made their dispute resolution process known to affected
rights holders.

There are a number of FSC P&C and IGIs (FSC 2018) with requirements relevant to identifying
and addressing grievances and disputes:

e C(C33,1GI3.3.3;

e C76,1Gl7.6.1,7.6.3;

e (8.2,1G18.2.1,C8.3,1GI 8.3.1, 8.3.2, Annex G to P8; and
e (C94,1G19.4.1,9.4.2,9.4.3 and 9.4.4.

When a Dispute Cannot be Resolved

A dispute may arise that is specific to an area of land or a resource, but not with the FPIC
Process in general. In this case, the Parties can use dispute resolution within the Process
Agreement. If it becomes clear that a dispute cannot be resolved, and is area or
resource specific, the parties may consider adopting a modified (or interim) Process
Agreement that outlines conditions that are acceptable to the Parties for continued
management activities on the lands and territories of the affected rights holders. It
should outline where, why, and how management activities will be conducted, based on
the Best Available Information.

Q33: Is the description of the dispute resolution clear?

Q34: If not, why not and how can it be improved?

Iterative Proposals and Decision Making

The FPIC process supports iterative proposal development by The Organization based on
the full participation and decisions of affected rights holders. Within the context of annual
audits and 5-year certificate renewal processes, it is possible that a change to the negotiated
conditions of an agreement may be required. The FPIC Process should anticipate the
potential for change (e.g. new information becomes available, new conditions arise or The
Organization alters its plans) and acknowledge that the risk of disruption to management
activities be minimized.

It is the right of Indigenous Peoples to grant, withhold or withdraw consent for management
activities affecting their legal and customary rights at any stage of an FPIC process.
However, withdrawing consent that is formally or informally documented in a binding
agreement should not be done arbitrarily or in bad faith. The terms and conditions of this
possibility should be addressed in advance in a Process Agreement and in a culturally
appropriate manner.
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A Process Agreement (See Step 2 (2.4)) negotiated early in the relationship should outline
an agreed upon, good faith process for altering the conditions of the agreement, including
when and how the agreement may be broken, and what would constitute a breach of the
agreement. Whether the agreement is formally or informally documented, The Organization
must ensure the affected rights holders understand that, at any time in the relationship, they
are free to change their decision.

The benefit of iterative proposal development and subsequent decision making is the ability
to continue dialogue and negotiations while there is disagreement among parties. When
information is incomplete, resources are lacking, or an event disrupts the negotiation
process, the parties may revisit previous activities in the process and evaluate the outcomes
achieved. Alternative approaches may be tested, and parties may move forward again with
lessons learned. Participatory monitoring plays a significant role in supporting decision
making.

Q35: Is the description of the iterative process and decision making clear?

Q36: If not, why not and how can it be improved?

Participatory Monitoring

Participatory monitoring in the context of the FPIC process is the systematic recording and
analysis of information that has been chosen and recorded by affected rights holders and
The Organization to inform all parties on the progress (or lack of progress) on the FPIC
process.

The purpose of participatory monitoring is to provide information during the life of the FSC
certificate, so that modifications to management activities can be made if necessary. This is
particularly important in an FPIC process that might have multiple agreements (e.g. Process
Agreement and FPIC Agreement) with different goals and objectives.

Affected rights holders are involved in deciding who will do the data collection, and how, and
when the periodic analysis will take place (i.e. after implementation, when the management
activities have begun, the recording begins). Set periods of data gathering and analysis
should also be established at a frequency appropriate to the activity (i.e. daily, weekly,
monthly, or seasonally).

Monitoring should focus on ensuring that the FPIC agreement and associated management
and mitigation plans are implemented correctly during forest management activities.
Participatory monitoring can be introduced at any stage of the FPIC process; however, it is
best introduced early, before activities are implemented (‘prior’). Ideally, the monitoring plan
is discussed and documented in a Process Agreement, reflecting the SIR of the
management activities.

Benefits of participatory monitoring include a record of affected rights holders’ satisfaction
with the FPIC process (an important consideration for 1GI 3.2.5), early identification of
problems and solutions, maintenance of agreed standards of engagement, and effective use
of resources in a system that requires multiple monitoring activities (e.g. Principle 7).
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Q37: Is the description of the participatory monitoring clear?

Q38: If not, why not and how can it be improved?

Past Grievances

The historical context of land tenure and concession allocation may have resulted in
significant conflict between Indigenous Peoples, local communities, the State and
proponents of resource development. Therefore, affected rights holders identified through
the FPIC process may wish to address past grievances as a condition for reaching consent
on future forest management activities. This may be patrticularly true for affected Indigenous
rights holders asserting their rights according to UNDRIP as per Criterion 3.4 (see ANNEX
B: Relevant Article of ILO 16 and UNDRIP).

However, grievances over past management activities may not The relevant approved NFSS
be within the scope of The Organization’s management Standards Development
activities. As general guidance, it is reasonable to assume that Group will have reviewed the
compensation for historical actions by the state remain the IGI’s in Criterion 3.4 and
responsibility of the state. The Organization should be held accepted, added, adapted

modified or dropped IGIs
consistent with their national
context. The Organization
and affected rights holders
should be aware and
informed of the requirements.

responsible for its own management actions that result in lands,
territories, and resources of affected rights holders being
confiscated, taken, occupied, used, or damaged without their
free, prior and informed consent.

Negotiations on existing and unresolved conflicts can be
undertaken with the understanding that The Organization may have limited influence on the
outcome. Depending on the context of the management unit and the SIR of the
management activities, redress or compensation may include:

return of land to the communities;

rehabilitation of affected lands and forests;

compensation for the relinquishment of rights;

compensation for losses and damages; and

improved benefits through agreements, participatory forest management
arrangements, employment and training opportunities for workers or other
arrangements of mutual interest.

If any of these options are beyond the legal limits or economic viability of The Organization,
it may adopt an advocacy role and encourage and/or facilitate dialogue between responsible
state authorities and affected rights holders aiming for redress and settlement of past
grievances.

Q39: Is the description of the concept of past grievances clear? If not, why not and how can it be
improved?

Q40: Do you recommend any additional concepts to be described here? Please explain.

Q41: What improvements would you recommend supporting the development and implementation of
an FPIC agreement in your context?

Q42: Please add any additional comments that can inform the on-going work of the FPIC Working
Group.
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ANNEX A: Glossary of Terms
Terms used in the Guideline and defined in FSC-STD-01-001 V5-12 EN (2015)

Affected stakeholder: Any person, group of persons or entity that is or is likely to be subject
to the effects of the activities of a Management Unit. Examples include but are not restricted
to (for example in the case of downstream landowners), persons, groups of persons or
entities located in the neighbourhood of the Management Unit. The following are examples
of affected stakeholders:

Local communities

Indigenous Peoples

Workers

Forest dwellers

Neighbours

Downstream landowners

Local processors

Local businesses

Tenure and use rights holders, including landowners
Organizations authorized or known to act on behalf of affected stakeholders, for
example social and environmental NGOs, labour unions, etc.

(Source: FSC-STD-01-001 V5-2).

Affected Rights Holder: Persons and groups, including Indigenous Peoples, traditional
peoples and local communities with legal or customary rights whose free, prior and informed
consent is required to determine management decisions.

Best Available Information: Data, facts, documents, expert opinions, and results of field
surveys or consultations with stakeholders that are most credible, accurate, complete,
and/or pertinent and that can be obtained through reasonable effort and cost, subject to the
scale and intensity of the management activities and the Precautionary Approach.

Binding Agreement: A deal or pact, written or not, which is compulsory to its signatories
and enforceable by law. Parties involved in the agreement do so freely and accept it
voluntarily

Certificate: A document issued under the rules of a certification system, indicating that
adequate confidence is provided that a duly identified product, process or service is in
conformity with a specific standard or other normative document (ISO/IEC Guide 2:1991
paragraph 14.8 and ISO/CASCO 193 paragraph 4.5). Source: FSC-STD-20-001 V4-0, The
term “certificate holder” is sometimes used in this document in place of The Organization.

Conflicts between the Principles and Criteria and laws: Situations where it is not
possible to comply with the Principles and Criteria and a law at the same time (Source: FSC-
STD-01-001 V5-2)
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Culturally appropriate [mechanisms]: Means/approaches for outreach to target groups
that are in harmony with the customs, values, sensitivities, and ways of life of the target
audience

Customary law: Interrelated sets of customary rights may be recognized as customary law.
In some jurisdictions, customary law is equivalent to statutory law, within its defined area of
competence and may replace the statutory law for defined ethnic or other social groups. In
some jurisdictions customary law complements statutory law and is applied in specified
circumstances

(Source: Based on N.L. Peluso and P. Vandergeest. 2001. Genealogies of the political forest
and customary rights in Indonesia, Malaysia and Thailand, Journal of Asian Studies
60(3):761-812).

Customary rights: Rights which result from a long series of habitual or customary actions,
constantly repeated, which have, by such repetition and by uninterrupted acquiescence,
acquired the force of a law within a geographical or sociological unit (Source: FSC-STD-01-
001 V5-2).

Dispute: for the purpose of the IGl, this is an expression of dissatisfaction by any person or
organization presented as a complaint to The Organization, relating to its management
activities or its conformity with the FSC Principles and Criteria, where a response is
expected (Source: based on FSC-PRO-01-005 V3-0 Processing Appeals).

Dispute of substantial magnitude: For the purpose of the International Generic Indicators,
a dispute of substantial magnitude is a dispute* that involves one or more of the following:

o Affects the legal or customary rights of Indigenous Peoples and local communities?*;
Where the negative impact of management activities is of such a scale that it cannot
be reversed or mitigated;

Physical violence;

Destruction of property;

Presence of military bodies;

Acts of intimidation against forest workers and stakeholders.

Engaging / engagement: The process by which The Organization communicates, consults
and/or provides for the participation of interested and/or affected stakeholders ensuring that
their concerns, desires, expectations, needs, rights and opportunities are considered in the
establishment, implementation and updating of the management plan (Source: FSC-STD-
01-001 V5-2).

Free, Prior and Informed Consent (FPIC): A legal condition whereby a person or
community can be said to have given consent to an action prior to its commencement,
based upon a clear appreciation and understanding of the facts, implications and future
consequences of that action, and the possession of all relevant facts at the time when
consent is given. Free, prior and informed consent includes the right to grant, modify,
withhold or withdraw approval
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(Source: Based on the Preliminary working paper on the principle of Free, Prior and
Informed Consent of Indigenous Peoples (...) (E/CN.4/Sub.2/AC.4/2004/4 8 July 2004) of the
22nd Session of the United Nations Commission on Human Rights, Sub-commission on the
Promotion and Protection of Human Rights, Working Group on Indigenous Populations, 19—
23 July 2004).

Good faith: A process of engagement where the parties make every effort to reach an
agreement, conduct genuine and constructive negotiations, avoid delays in negotiations,
respect agreements concluded and under development, and give sufficient time to discuss
and settle disputes (Source: FSC Policy Motion 40/2017).

Good Faith in negotiation: The Organizationt(employer) and workers’ organizations*make
every effort to reach an agreement, conduct genuine and constructive negotiations, avoid
unjustified delays in negotiations, respect agreements concluded and give sufficient time to
discuss and settle collective disputes (Source: Gerning B, Odero A, Guido H (2000),
Collective Bargaining: ILO Standards and the Principles of the Supervisory Bodies.
International Labour Office, Geneva).

Indigenous Peoples: People and groups of people that can be identified or characterized
as follows:

e The key characteristic or Criterion is self-identification as Indigenous Peoples at the
individual level and acceptance by the community as their member;

Historical continuity with pre-colonial and/or pre-settler societies;

Strong link to territories and surrounding natural resources;

Distinct social, economic or political systems;

Distinct language, culture and beliefs;

Form non-dominant groups of society;

Resolve to maintain and reproduce their ancestral environments and

systems as distinctive peoples and communities.

(Source: Adapted from United Nations Permanent Forum on Indigenous, Factsheet ‘Who
are Indigenous Peoples’ October 2007; United Nations Development Group, ‘Guidelines
on Indigenous Peoples’ Issues’ United Nations 2009, United Nations Declaration on the
Rights of Indigenous Peoples, 13 September 2007).

Indigenous cultural landscapes: Indigenous cultural landscapes are living landscapes to
which Indigenous Peoples attribute environmental, social, cultural and economic value
because of their enduring relationship with the land, water, fauna, flora and spirits and their
present and future importance to their cultural identify. An Indigenous cultural landscape is
characterized by features that have been maintained through long-term interactions based
on land-care knowledge, and adaptive livelihood practices. They are landscapes over which
Indigenous Peoples exercise responsibility for stewardship.

NOTE: The adoption of the term Indigenous cultural landscapes is voluntary by Standard
Development Groups. Standard Development Groups may choose not to use it. Through
Free Prior an Informed Consent* Indigenous Peoples may choose to use different
terminology.
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Intensity: A measure of the force, severity or strength of a management activity or other
occurrence affecting the nature of the activity’s impacts (Source: FSC-STD-01- 001 V5-2).

Interested stakeholder: Any person, group of persons, or entity that has shown an interest,
or is known to have an interest, in the activities of a Management Unit. The following are
examples of interested stakeholders.

e Conservation organizations, for example environmental NGOs; Labour (rights)
organizations, for example labour unions;

Human rights organizations, for example social NGOs;

Local development projects;

Local governments;

National government departments functioning in the region;

FSC National Offices; and

Experts on specific issues, for example High Conservation Values.

(Source: FSC-STD-01-001 V5-2).

Legal: In accordance with primary legislation (national or local laws) or secondary legislation
(subsidiary regulations, decrees, orders, etc.). ‘Legal’ also includes rule- based decisions
made by legally competent agencies where such decisions flow directly and logically from
the laws and regulations. Decisions made by legally competent agencies may not be legal if
they do not flow directly and logically from the laws and regulations and if they are not rule-
based but use administrative discretion (Source: FSC-STD-01-001 V5-2).

Local communities: Communities of any size that are in or adjacent to the Management
Unit, and also those that are close enough to have a significant impact on the economy or
the environmental values of the Management Unit or to have their economies, rights or
environments significantly affected by the management activities or the biophysical aspects
of the Management Unit (Source: FSC-STD-01- 001 V5-2).

National laws: The whole suite of primary and secondary laws (acts, ordinances, statutes,
decrees), which is applicable to a national territory, as well as secondary regulations, and
tertiary administrative procedures (rules / requirements) that derive their authority directly
and explicitly from these primary and secondary laws (Source: FSC-STD-01-001 V5-2).

Organization, The: The person or entity holding or applying for certification and therefore
responsible for demonstrating compliance with the requirements upon which FSC
certification is based (Source: FSC-STD-01-001 V5-2).

Plantation: A forest area established by planting or sowing with using either alien or native
species, often with one or few species, regular spacing and even ages, and which lacks
most of the principal characteristics and key elements of natural forests. The description of
plantations may be further defined in FSC Forest Stewardship Standards, with appropriate
descriptions or examples, such as:
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e Areas which would initially have complied with this definition of ‘plantation’ but which,
after the passage of years, contain many or most of the principal characteristics and
key elements of native ecosystems, may be classified as natural forests.

¢ Plantations managed to restore and enhance biological and habitat diversity,
structural complexity and ecosystem functionality may, after the passage of years, be
classified as natural forests.

e Boreal and north temperate forests which are naturally composed of only one or few
tree species, in which a combination of natural and artificial regeneration is used to
regenerate forest of the same native species, with most of the principal
characteristics and key elements of native ecosystems of that site, may be
considered as natural forest, and this regeneration is not by itself considered as
conversion to plantations. (Source: FSC-STD-01-001 V5-2).

Risk: The probability of an unacceptable negative impact arising from any activity in the
Management Unit combined with its seriousness in terms of consequences (Source: FSC-
STD-01-001 V5-2).

Scale: A measure of the extent to which a management activity or event affects an
environmental value or a management unit, in time or space. An activity with a small or low
spatial scale affects only a small proportion of the forest each year, an activity with a small or
low temporal scale occurs only at long intervals (Source: FSC-STD- 01-001 V5-2).

Scale, intensity and risk (SIR): See individual definitions of the terms ‘scale’, ‘intensity’,
and ‘risk’.

Traditional peoples: Traditional peoples are social groups or peoples who do not self-
identify as indigenous and who affirm rights to their lands, forests and other resources based
on long established custom or traditional occupation and use (Source: Forest Peoples
Programme (Marcus Colchester, 7 October 2009))

Uphold: To acknowledge, respect, sustain and support (Source: FSC-STD-01-001 V5-2).
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Terms in use in the Guideline, but not part of the FSC normative framework

Best efforts: Persistent and sincere attempts by The Organization* to address a
requirement. Best efforts are not always met with success, but to address the Indicators*
requirements for best efforts, evidence must be presented that continuing efforts by various
means have been attempted. (Source: FSC Canada Technical Expert Panel)

FPIC Agreement: A bond between The Organization and affected rights holder that affirms
a consent decision was reached based on all the necessary and accessible information on
the potential impacts of management activities. The bond between the parties is
documented in a culturally appropriate manner and is the result from a free, non-coercive
dialogue between the parties prior to any management activity taking place that may affect
the rights holders.

Mediation: a procedure in which the parties in discuss their dispute with the assistance of a
trained impartial person who assist them in reaching a settlement/agreement. The mediator
is a facilitator who has no power to render a resolution to the conflict.

Process Agreement: A bond between The Organization and affected rights holder that
affirms a mutually agreed to approach for negotiating the terms and conditions of an FPIC
Agreement.

Without prejudice means that what follows in the document (or agreement in this case): (a)
cannot be used as evidence in a court case; (b) cannot be taken as the signatory’s last word
on the subject matter; and (c) cannot be used as a precedent
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ANNEX B: Relevant Articles of ILO 16 and UNDRIP

Applicable articles of the United Nations Declaration on the Rights of
Indigenous Peoples (2007):

Article 1: Indigenous peoples have the right to the full enjoyment, as a collective or as
individuals, of all human rights and fundamental freedoms as recognized in the Charter of
the United Nations, the Universal Declaration of Human Rights and international human
rights law.

Article 2: Indigenous peoples and individuals are free and equal to all other peoples and
individuals and have the right to be free from any kind of discrimination, in the exercise of
their rights, that based on their indigenous origin or identify.

Article 3: Indigenous peoples have the right of self-determination. By virtue of that right they
freely determine their political status and freely pursue their economic, social and cultural
development.

Article 4: Indigenous peoples, in exercising their right to self-determination, have the right to
autonomy or self-government in matters relating to their internal and local affairs, as well as
ways and means for financing their autonomous functions.

Article 5: Indigenous peoples have the right to maintain and strengthen their distinct political,
legal, economic, social and cultural institutions, while retaining their rights to participate fully,
if they so choose, in the political, economic, social and cultural life of the State.

Article 7: (1) Indigenous individuals have the rights to life, physical and mental integrity,
liberty and security of person.

(2) Indigenous peoples have the collective right to live in freedom, peace and security as
distinct peoples and shall not be subjected to any act of genocide or any other act of
violence, including forcibly removing children of the group to another group.

Article 8: (1) Indigenous peoples and individuals have the right not to be subjected to forced
assimilation or destruction of their culture.

Article 9: Indigenous peoples and individuals have the right to belong to an indigenous
community or nation, in accordance with the traditions and customs of the community or
nation concerned. No discrimination of any kind may arise from the exercise of such a right.

Article 10: Indigenous peoples shall not be forcibly removed from their lands or territories.
No relocation shall take place without the Free, Prior and Informed Consent of the
indigenous peoples concerned and after agreement on just and fair compensation and,
where possible, with the option of return.

Article 11: (1) Indigenous peoples have the right to practice and revitalize their cultural
traditions and customs. This includes the right to maintain, protect and develop the past,
present and future manifestations of their cultures, such as archaeological and historical
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sites, artefacts, designs, ceremonies, technologies and visual and performing arts and
literature.

Article 12: (1) Indigenous peoples have the right to manifest, practice, develop and teach
their spiritual and religious traditions, customs and ceremonies; the right to maintain, protect,
and have access in privacy to their religious and cultural sites; the right to the use and
control of their ceremonial objects; and the right to the repatriation of their human remains.

Article 17 (1) Indigenous individuals and peoples have the right to enjoy fully all rights
established under applicable international and domestic labour law.

(3) Indigenous individuals have the right not to be subjected to any discriminatory conditions
of labour and, inter alia, employment or salary.

Article 18: Indigenous peoples have the right to participate in decision-making in matters
which would affect their rights, through representatives chosen by themselves in accordance
with their own procedures, as well as to maintain and develop their own indigenous decision-
making institutions.

Article 20: (1) Indigenous peoples have the right to maintain and develop their political,
economic and social systems or institutions, to be secure in the enjoyment of their own
means of subsistence and development, and to engage freely in all their traditional and other
economic activities.

(2) Indigenous peoples deprived of their means of subsistence and development are entitled
to just and fair redress.

Article 21: (1) Indigenous peoples have the right, without discrimination, to the improvement
of their economic and social conditions, including, inter alia, in the areas of education,
employment, vocational training and retraining, housing, sanitation, health and social
security.

Article 23: Indigenous peoples have the right to determine and develop priorities and
strategies for exercising their right to development. In particular, indigenous peoples have
the right to be actively involved in developing and determining health, housing and other
economic and social programmes affecting them and, as far as possible, to administer such
programmes through their own institutions.

Article 24: (1): Indigenous peoples have the right to their traditional medicines and to
maintain their health practices, including the conservation of their vital medicinal plants,
animals and minerals. Indigenous individuals also have the right to access, without any
discrimination, to all social and health services.

Article 25: Indigenous peoples have the right to maintain and strengthen their distinctive
spiritual relationship with their traditionally owned or otherwise occupied and used lands,
territories, waters and coastal seas and other resources and to uphold their responsibilities
to future generations in this regard.
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Article 26: (1): Indigenous peoples have the right to the lands, territories and resources
which they have traditionally owned, occupied or otherwise used or acquired.

(2): Indigenous peoples have the right to own, use, develop and control the lands, territories
and resources that they possess by reason of traditional ownership or other traditional
occupation or use, as well as those which they have otherwise acquired.

Article 28: (1) Indigenous peoples have the right to redress, by means that can include
restitution or, when this is not possible, of a just, fair and equitable compensation, for the
lands, territories and resources which they have traditionally owned or otherwise occupied or
used, and which have been confiscated, taken, occupied, used or damaged without their
Free, Prior and Informed Consent.

(2): Unless otherwise freely agreed upon by the peoples concerned, compensation shall
take the form of lands, territories and resources equal in quality, size and legal status or of
monetary compensation or other appropriate redress.

Article 29: (1) Indigenous peoples have the right to the conservation and protection of the
environment and the productive capacity of their lands or territories and resources.

Article 31: (1) Indigenous peoples have the right to maintain, control, protect and develop
their cultural heritage, traditional knowledge and traditional cultural expressions, as well as
the manifestations of their sciences, technologies and cultures, including human and genetic
resources, seeds, medicines, knowledge of the properties of fauna and flora, oral traditions,
literatures, designs, sports and traditional games and visual and performing arts. They also
have the right to maintain, control, protect and develop their intellectual property over such
cultural heritage, traditional knowledge, and traditional cultural expressions.

Article 32: (1) Indigenous peoples have the right to determine and develop priorities and
strategies for the development or use of their lands or territories and other resources

Article 34: Indigenous peoples have the right to promote, develop and maintain their
institutional structures and their distinctive customs, spirituality, traditions, procedures,
practices and, in the cases where they exist, juridical systems or customs, in accordance
with international human rights standards.

Article 40: Indigenous peoples have the right to have access to and prompt decision through
just and fair procedures for the resolution of conflicts and disputes with States or other
parties, as well as to effective remedies for all infringements of their individual and collective
rights. Such a decision shall give due consideration to the customs, traditions, rules and
legal systems of the indigenous peoples concerned and international human rights.
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The relevant articles of the ILO Convention 169 (1989):
Article 1: (1) This Convention applies to:

(a) tribal peoples in independent countries whose social, cultural and economic conditions
distinguish them from other sections of the national community, and whose status is
regulated wholly or partially by their own customs or traditions or by special laws or
regulations;

(b) peoples in independent countries who are regarded as indigenous on account of their
descent from the populations which inhabited the country, or a geographical region to which
the country belongs, at the time of conquest or colonisation or the establishment of present
state boundaries and who, irrespective of their legal status, retain some or all of their own
social, economic, cultural and political institutions.

(2) Self-identification as indigenous or tribal shall be regarded as a fundamental criterion for
determining the groups to which the provisions of this Convention apply.

Article 3: (1) Indigenous and tribal peoples shall enjoy the full measure of human rights and
fundamental freedoms without hindrance or discrimination. The provisions of the Convention
shall be applied without discrimination to male and female members of these peoples.

(2) No form of force or coercion shall be used in violation of the human rights and
fundamental freedoms of the peoples concerned, including the rights contained in this
Convention.

Article 4: (1) Special measures shall be adopted as appropriate for safeguarding the
persons, institutions, property, labour, cultures and environment of the peoples concerned.

(2) Such special measures shall not be contrary to the freely-expressed wishes of the
peoples concerned.

Article 5: In applying the provisions of this Convention:

(a) the social, cultural, religious and spiritual values and practices of these peoples shall be
recognised and protected, and due account shall be taken of the nature of the problems
which face them both as groups and as individuals;

(b) the integrity of the values, practices and institutions of these peoples shall be respected;

(c) policies aimed at mitigating the difficulties experienced by these peoples in facing new
conditions of life and work shall be adopted, with the participation and co-operation of the
peoples affected.

Article 7: (1) The peoples concerned shall have the right to decide their own priorities for the
process of development as it affects their lives, beliefs, institutions and spiritual well-being
and the lands they occupy or otherwise use, and to exercise control, to the extent possible,
over their own economic, social and cultural development. In addition, they shall participate
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in the formulation, implementation and evaluation of plans and programs for national and
regional development which may affect them directly.

Article 8: (1) In applying national laws and regulations to the peoples concerned, due regard
shall be had to their customs or customary laws.

Article 14: (1) The rights of ownership and possession of the peoples concerned over the
lands which they traditionally occupy shall be recognized. In addition, measures shall be
taken in appropriate cases to safeguard the right of the peoples concerned to use lands not
exclusively occupied by them, but to which they have traditionally had access for their
subsistence and traditional activities. Particular attention shall be paid to the situation of
nomadic peoples and shifting cultivators in this respect.

Article 15: (1) The rights of the peoples concerned to the natural resources pertaining to their
lands shall be specially safeguarded. These rights include the right of these peoples to
participate in the use, management and conservation of these resources.

Article 16: (1) Subject to the following paragraphs of this Article, the peoples concerned shall
not be removed from the lands which they occupy.

(2) Where the relocation of these peoples is considered necessary as an exceptional
measure, such relocation shall take place only with their free and informed consent. Where
their consent cannot be obtained, such relocation shall take place only following appropriate
procedures established by national laws and regulations, including public inquiries where
appropriate, which provide the opportunity for effective representation of the peoples
concerned.

(3) Whenever possible, these peoples shall have the right to return to their traditional lands,
as soon as the grounds for relocation cease to exist.

(4) When such return is not possible, as determined by agreement or, in the absence of
such agreement, through appropriate procedures, these peoples shall be provided in all
possible cases with lands of quality and legal status at least equal to that of the lands
previously occupied by them, suitable to provide for their present needs and future
development. Where the peoples concerned express a preference for compensation in
money or in kind, they shall be so compensated under appropriate guarantees.

(5) Persons thus relocated shall be fully compensated for any resulting loss or injury.

Article 17: (1) Procedures established by the peoples concerned for the transmission of land
rights among members of these peoples shall be respected.

(2) The peoples concerned shall be consulted whenever consideration is being given to their
capacity to alienate their lands or otherwise transmit their rights outside their own
community.
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(3) Persons not belonging to these peoples shall be prevented from taking advantage of
their customs or of lack of understanding of the laws on the part of their members to secure
the ownership, possession or use of land belonging to them.

Article 20: (2) (‘Governments’) shall do everything possible to prevent any discrimination
between workers belonging to the peoples concerned and other workers, in particular as
regards:

(a) admission to employment, including skilled employment, as well as measures for
promotion and advancement;

(b) equal remuneration for work of equal value;

(c) medical and social assistance, occupational safety and health, all social security benefits
and any other occupationally related benefits, and housing;

(d) the right of association and freedom for all lawful trade union activities, and the right to
conclude collective agreements with employers or employers' organizations.

(3) The measures taken shall include measures to ensure:

(a) that workers belonging to the peoples concerned, including seasonal, casual and migrant
workers in agricultural and other employment, as well as those employed by labour
contractors, enjoy the protection afforded by national law and practice to other such workers
in the same sectors, and that they are fully informed of their rights under labour legislation
and of the means of redress available to them;

(b) that workers belonging to these peoples are not subjected to working conditions
hazardous to their health, through exposure to pesticides or other toxic substances;

(c) that workers belonging to these peoples are not subjected to coercive recruitment
systems, including bonded labour and other forms of debt servitude;

(d) that workers belonging to these peoples enjoy equal opportunities and equal treatment in
employment for men and women, and protection from sexual harassment.

Article 21: Members of the peoples concerned shall enjoy opportunities at least equal to
those of other citizens in respect of vocational training measures.

Article 23: (1) Handicrafts, rural and community-based industries, and subsistence economy
and traditional activities of the peoples concerned, such as hunting, fishing, trapping and
gathering, shall be recognized as important factors in the maintenance of their cultures and
in their economic self-reliance and development.
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